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aid, the change in federal policy initiated &y the Department of 
Education when, in December 1990, it declared such aid illegal, and 
the process used to change the policy. The questions addressed 
included how the policy change came about, who was behind it, and how 
it will affect the way U.S. colleges and universities conduct 
business. Among those presenting testimony during the first session 
of the hearing were the following: Lawrence Gladieux, Washington 
director, the College Board? Richard Rosser, president. National 
Association of Independent Colleges and Universities? Dr. Ted Shaw, 
University of Michigan? Hon* Ted Weiss, House of Representatives, who 
chaired the hearing, and Michael L. Williams, Assistant Secretary for 
Civil Rights, U.S» Department of Education. The second day's session 
was entirely given over to questioning by chairman Weiss of two 
Department of Education witnesses, Michael Williams and Richard 
Komer, the Deputy Assistant Secretary for Policy. Prepared statements 
submitted for the record came from Donald M. Stewart, president, the 
College Board? and Richard Rosser. (GLR) 
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DEPARTMENT OF EDUCATION S RACE-SPECIFIC 
SCHOLARSHIP POLICY 



WEDNESDAY. MARCH 20, 1991 

House of Representatives, 

Human Resources and 



Intergovernmental Rei^tions Subcommittee 

'"^OE THE COMMHTEE ON GOVERNMENT O^RATIO^^^^^^ ^ 

The subcommittee met. P"J«"5?^^%"f ^t,^^.^^^^ 
2203 Rayburn House Office Buildmg, Hon. Ted Weiss ^cnairman ui 

%'r^^pL^^'Te6 Weiss. Donald M l^ne Patsy T. 
MinkCraie Thomas, David L. Hobson, and Bernard Sanders. 
A&) pSient jSes Gottlieb, staff director; Marc Smolonsky, 

professional staff, Committee on Government Operations. 

OPENING STATEMENT OF CHAIRMAN WEISS 
Mr Weiss. The Subcommittee on Human J^^^^.^^^^J^lfJ"; 

governmei^ Relations is now in Ji" P^^^.X" ^ wHh 

our distinguished minority ranking J«ember. Mr Thomas is wun 
us, and after I make my opening remarks, he will then make what 
ever remarks he chooses to make. - 

Before I make my opening remarks, let me "^f ^J." ^10^ 
Dointment of Lamar Alexander as the new Secretary of ^"catwn, 
SSd to iSdicate how pleased I am by that |PP°"^i"ron the Ad^ 
oleasure and privilege of serving with Mr. A exander on the Aovi 
S^C^mS^bsFoToflntergovernm Relations and consider him 

''^nn ?htKi?!h^et^S^^^^ needs to be commended for 
aSI wa"Ste th^t. as I told the Secretary in a conversation 

wnai we re J'"*' *° * . Kaao rWrlv he was not in the Depart- 
nounced on December 4, ltf»u. "f, ^ri/ " And so I iust 

ment of Education, in any capacity, at that time. And so 1 jum 
wISt that to be publicly clear as well as privately clear. , 
^ thp. Secretar" will be reading a transcript of these 

K^rSf a?d LrhaM^J^ thi Ss s of his folfowing what comes out 
fn S's he said that he's going to Put eveir- 

IhiSf oX hold fo?1^ ir.onths-1 think, at a press conference that he 
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P°"*^y ^fore December 4 will be in 

^tn^rf^' ^^""S^*? these heari^i" 

^ old adage really holds, which is that "if it ain't broS 



that the 
don't fix it." 



Jtin^L^^^rS^' °A ^^^^ ^. the U.S. Department of Edu- 

^e^TXf£.Tf'^^' '"ll^^iy scholarships were iU^. 
mere was no attempt to assess the harm this switch in law en- 

^TffS''""^'^ many studeSt; ^oufd 



The Department chose to establish its new policy in a casp in- 

btate that had voted not to celebrate Martin Luther King's biith- 

lae racMpec fie financial aid to correct the tarnished image Arizo- 
^^rti^pJJT??* ■ civil righte holiday had left on the Stete 1^ 

H'^'l^^ T*** inappropriate. 
seSedl? b^J f^' of P«>te«t. the Department 

Slfic^^w- 1?^ position, but not really. Even after their 
f^fj^T^°^f "^"^ f universities still cannot use their own 
race-exclusive scholarships 

al dK ^ttf^r^^V}!^ was used to change Feder- 

it ^mSi^IJf *^ Department of Education are extreme^ 

striJ^^oH^fS"^ economic conditions that r^ 

8tu^^X!fpl"f^"f ^'ii^.^a^r'?^ '•^"^ain- Minority 

cpnt^SS ^ ^ u ¥ far *>eh»nd their white counterparts in per- 
centages of high school graduates entering college. 

Tt^iTSZ^ subcommittee prepared a report that found 

wlHimnlC n^f^^^- P^^"? "ot working because there 
was simply not enough commitment to do more Despite oven 

5^^"*^ ^^'J^^ f^l«l. th^D^SmeSt of 

of t^ose affirmative JSion plans 

^£cSV<:ssS !iCI1L^nt& 

£3"Ts^g ^™ i??'^ecf ^^arM^eg^n^d 
verities conduct busmess. I want to emphasize, again7that ^ are 
reviewing past actions of the Department that nn^ way reflet on 
^io^tSTir^'^ °^ Education, who has already exp^ ht ob^ 
jechonsto the ban on minority scholarships. 

Ihe first witnesses are scheduled to be Michael L Williams 
^ti^^'^W^ pvil Rights at the DepartS of EduS; 
We iSl^P"? Assistant Secretary for Policy. Mr. Kichani Komer 
Sh«r^ ho P^fc^S!"^^"^'^!^^^^^ ^'f Michigan law professor Ted 
^J^^nf'^^J^^^.^i^^' of 'n^- 

hif^l}!f°^ ^® *o to our witness, let me call on Mr. Thomas for 
nis opening comments. 

telWo Jhn^iol^^ y^'^.'^P ^"V'^h. Mr. Chairman. Firet. let me 
m ttJ^ ^nTi^Si^f^- ^ a™ to be able to serve with you on this com- 
mittee. and I m looking forward to exploring many areas of mutual 

mS;S'i"ni"l&'Vir- ^ ^^S*^ als^. f^dding thl2 

meeting, and Mr. Williams, you for being here. 
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There are few issuM in this country as important as guarantee- 
ing quality educational opportuniti^ to all Americans. The hearing 
this morning, combined with the announcement of the Etepartment 
of Eklucation, will give us a good opportunity to look into this 
matter. 

Civil rights is a complicated issue, as complicated as any as we 
will face during this Congr^. placed at the top of many agendas, 
albeit for different reason. But an important point needs to be 
made. Both President Bush and the Congress are committed to 
equal opportunities in employment* education, and housing. Differ- 
ences in how we achieve thc^ goals cannot and should not be con- 
strued as disagreement over the goals themselves. 

The decision by Mr, Williams and the Office for Civil Rights, and 
sul^equent statements during the 2 weeks following, did create 
some confusion^ and I am pleased that he's here to discuss that 
with us today. Fm also pleased with the Secretary's decision to 
become more active in this issue, to ensure that the needs of all 
Americans^ r^ardless of color, sex, or national origin, are met and 
their rights protected. 

His i^tement, this morning, in detailing the proc^ of the Edu- 
cation Department intends to follow in reviewing this issue, ap- 
pears to provide a solid foundation. He will provide a much needed 
overview of current programs, encourage the participation of out- 
side groui^ and Congress in deciding how to improve our efforts 
and provide protection to both institutions and recipients who are 
already benefiting from current programs. 

The Secretary has a well-deserved reputation for being a leader 
in the field of education, both from his days as Governor of Tennes- 
see, and, more recently, as president of that State s largest univer- 
sity svstem. He brings with him a fresh perspective to a difficult 
job. I m confident that his forthright manner will produce results 
that all of us can agree upon. 

Once again, Mr. Chairman, thank you for holding this hearing, 
ru look forward to the testimony of the panel 

Mr. Weiss, The policy of the Government Operations Committee 
and its subcommittees is to swear in all of its witnesses, so before 
we pnx^ed any further, Mr Williams, will you stand and raise 
your right hand? 

[Witness sworn.} 

Mr Wkiss. Before I go to questions, Mr. Williams, the letter that 
was sent to you on February 28, from the subcommittee, over my 
signature, requested that the Deputy Assistant Secretary for Policy 
join you this morning. Is that person here? 

STATEMENT OF MICHAEL L. WILLIAMS. ASSISTANT SECRETARY 
FOR CIVIL RIGHTS. U.S. DEPARTMENT OF EDUCATION 

Mr* Williams. Mr. Chairman, he is not here. 

Mr Weiss, And that person is 

Mr, Williams. His name is Richard D. Komer. 

Mr. Weiss. OK. You understand that an invitation for a witness 
who is employed by the Federal Government, to come before an ap- 
propriate committee of Congress is not really an invitation which 
can be lightly disregarded. I would hope that Mr. Koner would 



ERIC 



7 



4 



appear within a matter of brief cKxasion, because we have some 
questions prepared for him, in this process, and, so he is an essen- 
tial part of this morning's hearings. So perhai» one of your staff 
people can get on the phone and urge Mr, Koraer to come here on 
the base of the invitation, rather than by the legal process. 

Mr. WiLUAMS. As the A^istant Secretary, Mr, Chairman, I am 
here, willing to answer your questions, and I will attempt to 
answer thwe that would be propounded to Mr. Komer. 

Mr. Weiss. I don't know if you understood what I ^id. If Mr. 
Komer does not show up on the base of the invitation, we will sub- 
poena him to come. Now, we've rarely had to subpoena Federal em- 
ployees; it shouldn't be necessary. Congress has the right to have 
Federal employees appear before it. So I would urge you, before we 
get to the questions for Mr, Komer, to have one of your staff people 
call and have him come here. 

Mr. Williams, give us your title, would you? 

Mr. WiixiAMS, I'm the Assistant Secretary for Civil Rights, U.S. 
Department of Education. 

Mr. Weiss. And when did you assume that petition? 

Mr. Williams. July 6, 1990. 

Mr. Weiss, Etoes the Office for Civil Rights operate under the 
principle that this country has had a history of discrimination 
against minority students? 

Mr. Williams. The Office for Civil Rights recognizes that there 
has been many forms of discrimination against minority students 
and other students, as well, Mr. Chairman. 

Mr. Weiss. Over the years, the Department of Justice has sued 
State systems of higher education to force them to des^regate. 
Your own Office for Civil Rights has ordered higher education sys- 
tems to desegr^ate. Federal a>urts have ordered school systems to 
dra^egate. Were these actions ordered, under title VI of the Civil 
Rights Act, to eliminate the vestiges of the legal segr^ation? 

Mr. WiLUAMS. In those instances, yes, Mr. Chairman, they were. 

Mr. Weiss, Do you agree that many States' systems of higher 
education, at one time, had legally s^^ated schools that discrimi- 
nated against black students, in particular; that the Supreme Court 
and the Congress said that those systems were illegal, and that any 
vestiges of those systems that still prevent minority students from 
having equal access to education must be eliminated? 

Mr. WiLUAMS. 1 am aware of that. 

Mr. Weiss. Does the Department's title VI regulation require 
that in the case of institutions and States that ^'previously discrimi- 
nated against persons on the ground of race, color, or national 
origin, the recipient must take affirmative action to overcome the 
effects of prior discrimination." 

Mr. WiLUAMS. In the relation 100B362 does, in fact, say that a 
recipient of F^eral funds that has discriminated in the past, must 
indeed take affirmative action to redr^ that discrimination. 

Mr. Weiss. Dtoes the title VI regulation require that, "Even in 
the absence of such prior discrimination, a recipient, in administer- 
ing a program, may take affirmative action to overcome the effects 
of conditions which result in limiting participation by persons of a 
particular race, color, or national origin?'* 
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Mr. WiLUAMs. The prosibility, the permissibility of taking af- 
firmative action for that recipient that is not a past discriminator, 
is, indeed, in the Federal regulations, 

Mr Weiss. Isn't it also true that in ca^ where no discrimina- 
tion has been found, that not only is affirmative action allowable, 
but that title VI specifically permits race to be used as a criteria in 
providing such assistance as financial aid? 

Mr WiixiAMS. I think that when there is no discrimination in 
the Fwst, that race can be a factor, and be deemed to be a factor 
that is an appropriate factor, and be looked upon by a F^eral re- 
cipient of Federal funds. 

Mr, Wei«. Yes, that's part of the relations, also, isn't it? 

Mr WiLUAMS. Yes, it is, 

Mr. Weiss. Last year, the promoters of the Fiesta Bowl football 
game created a Martin Luther King scholarship fund for minority 
students. On December 4, 1990, you informed the promoters of the 
game that awarding race-specific financial aid was now considered 
illegal by the Department of Education. You said that minority 
scholarshii^ were a violation of title VI; is that correct? 

Mr. WiixuMS. No Mr. Chairman that is not correct. Let me, if I 
could, say what I did say on Etecemter 4. On Etecember 4, 1 issued a 
letter to the president of the Fi^ta Bowl and that letter addressed 
probably the two big questions in this issue. The why: Why do we 
need financial assistance? Obviously, because we need to provide 
opportunities for minority students to attend college. But it also ad- 
dressed the how. And in going through the how 

Mr. Weiss. Mr. Williams, did you not say, in your letter to Mr. 
Junker, '*OCR interprets these provisions as generally prohibiting 
race-exclusive scholarships, referring to Title VI?** 

Mr. Williams, Yes, sir. 

Mr. Weiss. You did say that. 

Mr. WiLUAMS. And then it goes on further to outline the variety 
of ways 

Mr. Weiss. Right, OK. That s all I want at this point. Had the 
Department of Education ever before issued a formal finding that 
minority scholarships were illegal? 

Mr. Williams, The Department had, indeed, i^ued findings 
before that race-specific activity had been illegal. 

Mr. Weiss, That minority scholarships were illegal? That's the 
question. Had the Department ever issued a formal finding? 

Mr. Williams. We provided technical assistance to Dartmouth 
College, in 1988, that provided them information that said that a 
KJholarship designed exclusively for minorities would, indeed, be in 
violation of title VI. 

Mr. Weiss, Now, again, I'm asking you if a formal finding had 
ever been issued by the Department, that minority scholarships 
were illegal? The answer to that is no; isn*t it? 

Mr Wiluams. The answer is no, but the principle, the legal prin- 
ciple, the part in which we have addressed that, we have used in 
other matters. 

Mr, Weiss. So that the Fiesta Bowl—well, tell me about those 
other cases. Which other cases? 

Mr. Wiluams, Well, if we go back and look at, let*s ^y, in 1986, 
we looked at a scholarship with regards to Southwest Missouri 
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State University^ and looking at that scholarshipt did, indeed, say 
that the principle that a university could only uw race-specific ac- 
tivity when addressing or redre^ing past discrimination, was a 
principle that we applied in that instance, and it was the same 
principle that is outlined and reiterated in the letter on December 
4. 

Mr. Weiss. I don't know what that says. But anyhow, the Fiesta 
Bowl decision reprraented a significant change in your interpreta- 
tion of title VI; isn't that correct? 

Mr. Williams, I would disagree with that, sir. 

Mr- Weiss. Do you think that the Fiesta Bowl statement and de- 
cision, in December 4's stetement, doesn't represent a significant 
change in interpretation? 

Mr. Williams, If I could: In the Fiesta Bowl letter, we outlined, I 
outlined a number of legal principles, legal interpretations, that 
the Department and the Office for Civil Rights had, indeed, used in 
the imst, the first teing that collies and universities, institutions, 
could, indeed, use race to remedy for past di^rimination; that's 
one principle that was in the letter; that is a principle that, again, 
had been used in the past. 

We did also say, as we had said before, that private entities were 
not covered by title VI; that is a principle that the Oflice had dealt 
with in the past; that is a principle that is in the letter. We had 
also said, as you outlined, in terms of the regs, that an institution 
where there was a need to redress limited participation, could use 
race as a positive factor, the way the Court and Bakke discussed in 
1978. That is a principle that had been used by the Department in 
the past; that is a principle that is in the letter. 

Finally, we did in fact, in the past, in OCR, say that there may 
be other ways, a hc»t of race-neutral criteria that institutions can 
indeed use in order to advance the educational opportunities of mi- 
nority students; that is a principle that has been used in the past 
in the Office for Civil Rights; that is a principle that is incorporat- 
ed in the letter of December 4. 

Mr. Weiss. Did you consult with the Department or general 
counsel, in any way, before making your decision to prohibit race- 
specific scholarshii^? 

Mr. Williams. Yes, sir The letter went through a number of ren- 
ditions, and around the 27th, 28th, or so, the letter, as well as the 
press release— the draft of the letter and the draft of the press re- 
lease were sent from my office to the Office of the ^retary and 
the Office of the Deputy Secretary, and the general counsels oftice 
had an opportunity to review both. 

Mr, Weiss. And when was that? 

Mr. WiLUAMS. Around the 27th or 28th of November. 

Mr. Weiss. Of November? 

Mr. WiLUAMS. Yes, sir. 

Mr. Weiss. Did general counsel give you a written opinion on 
this? 

Mr Williams. No, sir, 

Mr. Weiss. What did you get back from general counsel? 
Mr. Williams. I received back comments on the way one or two 
of the first drafts had been written, there were handwritten com- 
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ments^ and received back a telephone call from the general coun- 
seU with his comments about phmseolc^ in the letter* 

Mr. Weiss. Do you have copies of thwe comments? 

Mr. WiLUAMs. What we had at the time of your document re- 
quest has been turned over to you, I do not have any other dxu- 
ments other than thow. 

Mr. Vfmss. Did you receive any comment from the Office of the 
Deputy Secretary? 

Mr, WiLUAMS. Y^. Somewhere prior to December 4, between the 
27th and the 4th, I received a call from the Chief of Staff of the 
Secretary's Office, saying that the letter and the pre^ release were 
fine, and to go ahead. I received a call from the I^puty Secretary's 
Office, around the 4th, to go ahead, as well 

Mr. Weiss. Nothing in writing? 

Mr. WiLUAMS. I did not receive anything in writing. 

Mr. Weiss. Did you consult with anyone at the White House or 
the Office of Management and Budget about the minority scholar- 
ship decision? Did you discuss the decision with anyone at the De- 
partment of Justice? 

Mr. Williams. I did not. I think there may have been members 
of the staff that shared one of the first renditions of the letter with 
DOJ, because the University of Alabama is involved in litigation 
with the Department of Justice, and we wanted them to be ap- 
praised of it. But I did not, per^nally, share it with my counter- 
part at the Department of Justice, nor did I receive back anything 
in written form with their comments, if they had any. 

Mr. Weiss. Let me see if I can get it clear for the record. Was a 
copy of the letter and the policy embodied therein forwarded to the 
Department of Justice for their comments? 

Mr. WiLUAMS. It is my recollection that a copy of one of the ear- 
lier renditions of the letter was, indeed, sent to some staff person 
at the Department of Justice; that person, I do not know. 

Mr. Weiss. Who, on your staff, sent it, do you know? 

Mr. WiLUAMS- That, I would not know. 

Mr. Weiss. And what the comments of the Efepartment of Justice 
were, you also do not know. 
Mr. Williams. That is correct. 

Mr Weiss. You provided the subcommittee with a draft memo- 
randum entitled ^'Recipient Provisions of Race-specific Aid." In this 
memorandum, you outlined why you believe race-specific scholar- 
ships are illegal. In the draft, you state, 'This memorandum super- 
sedes all prior OCR policy documents on this subject;" is that cor- 
rect? 

Mr. Williams. That s correct 

Mr. Weiss. So that, in fact, when I asked you earlier whether, in 
fact, the Fiesta Bowl policy decision was a significant change in 
policy, when you said, **no/' that's inaccurate, isn't it? 

Mr. WiLUAMS. That draft that you're looking at, sir, has never 
gone out. We have not issued a draft policy to the staff of the 
Office for Civil Rights, as it relates to minority scholarehips. That 
is a document that was in the process of being developed. 

Mr. Weiss. But this is the policy that supports the Fiesta Bowl 
decision; isn't it? 
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Mr. WiLUAMS. That is a policy that was being developed at the 
same time as the Fiesta Bowl letter was develoj^, and it has in it 
the same legal interpretation that is in the letter. 

Mr. Weiss. That s a draft memorandum to your staff; is that cor- 
rect? 

Mr. WiLUAMS. That would be, yes. 

Mr. Weiss. They're aware that that, in fact, v^as your policy. 

Mr. WiLUAMS. They would be aware that that is a policy lhat 
has been annunciated by the Office for Civil Rights, yes. 

Mr. Weiss. According to the May 1, 1978, Federal Register, 'The 
Office for Civil Rights will hereafter publish all major policy deter- 
minations in the Federal Register, and systematically provide 
copies to organizations representing beneficiaries and recipients of 
Federal financial assistance/' Was that policy rescinded, and was 
notice of its recision published in the Federal Register? 

Mr. Williams. There was no attempt to announce national policy 
of general applicability, so the answer to that is no. The Fiesta 
Bowl letter was not an attempt to announce national policy, or to 
change policy, as it relates to this issue. 

Mr. Weiss. Mr, Williams, how can you say that in the face of 
that draft memorandum. 

Mr. WiLUAMS. The draft memorandum was never issued. 

Mr, Weiss. Never mind that it wasn t issued, but how can you 
say that, in fact, there was no intent? 

Mr, WiLUAMS. If we look at the letter, if we could, the first para- 
graph of the letter says to Mr. Junker, *i commend your efforts at 
advancing minority opportunities in education,'' and it goes on and 
lists the kinds of legal interpretation. But the last part of the letter 
says and talks about the provision of a senior attorney to the 
Fiesta Bowl, to provide technical assistance to them, to assist them, 
m developing scholarships with the University of Louisville and 
the University of Alabama that would advance the educational op- 
portunities of minority students. 

This was an effort to provide the Fiesta Bowl with technical as- 
sistance, so that they could then go about the business of providing 
educational scholarships to advance the educational opportunity 
for minority students; that's what this is. This was not an at- 
tempt- 
Mr. Weiss. This is an effort to help the Fiesta Bowl people? 

Mr. WiLUAMS. That's what the letter says, and that's what it 
says, clearly, on its face. 

Mr. Weiss, Following the Bakke decision, the Department pub- 
lishedt in the Federal Register, policy interpretations of the title VI 
regulation. Did you, at least, publish your ftecember 4 policy inter- 
pretation in the Federal Register, as the Department did after 
Bakke? 

Mr. WiLUAMS. No, because it was not an attempt to announce 
policy of general applicability. 

Mr. Weiss. Well, I have to draw the conclusion that you believe 
that major changes in enforcement policy should no longer be pub- 
licly reviewed, 

Mr. Williams, That would not hi* the case, (Congressman. 

12 
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Mr. Weiss. Why do vou think that the whole Nation, as least the 
academic sector and the civil rights sector, get so uF»et at the deci- 
sion, in your view? 

Mr. WiLUAMS. There are probably a lot of variables that go into 
it. Quite frankly, I'm probably not the best person to do that; some 
of the people who got upset may be in a better position. But, if I 
could, let me see if I can muse a bit. I think to some extent, on the 
"why" side, there is, indeed a great need for us, as a Nation, to pro- 
vide opportunities for a wide variety of students, particularly disad- 
vantaged students, and even more particularly, for minority stu- 
dents, to go on and obtain an education. 

A letter that came out, which is fairly innocuous, I think, to 
most people, was followed sometime later with discussions in the 
public that it was a ban on minority scholarship, and that minori- 
ties could not go to school. But, clearly, in the letter, there are 
enunciated ways in which scholarehips could be provided to minori- 
ties. 

I think people got scared. I think people became afraid that mi- 
nority students would not be able to go to school. I think that hap- 
pens when someone puts a microphone and a camera in front of 
the face of a young, black student and says, "What do you think 
about the Department of Education trying to take away your schol- 
arship?" when, indeed, that's not what the letter said. And I think 
there was fear. 

I also think that there were a number of things that went on, I 
think that, as you mentioned, there are a number of States, that, 
in their higher education systems, had been declared to have been 
discriminating, and those States can, and, indeed, do and have 
race-specific, minority-specific scholarships. 

And other schools, not for the same legal basis, but seeing, 
maybe, the school across the street, what the University of Texas 
was doing, and. because they had been a discriminator, by State- 
maybe a private school, in the same State, saw what the University 
of Texas was doing and started doing it as well, not looking at the 
legal basis for why the University of Texas was doing it. 

And so I think, what happened, there was a confluence of a lot of 
things, but I do not think it is necessarily because what I did was 
to announce a change in policy. That is not what we did, and that 
was not what we intended to do. 

Mr. Weiss. I must say, it sort of confuses me, as to what the Sec- 
retary is going to be reviewing. I understood that he was reviewing 
the whole policy change to see what should be done with it. 

Mr. WiLUAMS. If I could, I think what the Secretary wants to 
do—we were, or more specifically, I was, roundly criticized for 
having appeared to have made a decision without consulting the 
higher e(fucation community and the civil rights community, with- 
out having done impact analysis to determine what the impact 
would be, without having done what Dr. Rosser. I understand, has 
done, finding out how many scholarships there are and what the 
numbers are. 

And there is an opportunity here, which I think the becretary is 
seizing upon, to do that. We have not attempted to announce policy 
of general applicability, but to so, at some future date, after having 
gone through an orderly process. 
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Mr. Weiss. As a matter of fact, I understand that the Secretary 
has said that for 6 months* everything will be on hold^ and the 
policy decision, or change, announced on December 4 will abey- 
ance until he gets through with his review; isn*t that correct? 

Mr. WiLUAMS. That is correct. 

Mr. Weiss. So that, in fact, he is putting that policy change, 
which you announced on December 4, on hold. To say that means 
that you have to assume that there was a ix)licy change which has 
to he held in abeyance. 

Mr. WiLUAMS. I do not think that's what the Secretary is saying. 

Mr. Weiss. Well, OK. Tell me. if you know: What are the civil 
rights requirements, in regard to the Administrative Procedure 
Act? 

Mr. WiiUAMS. I am not aware of them. 

Mr. Weiss. Well, let me tell you, '^Regulations issued under this 
section shall be in conformity with the standards and limitations of 
the Administrative Procedure Act." And the question that I have 
then is: Does the title VI regulation meet the Administrative Pro- 
cedure Act*s definition of a rule? 

TTie answer to that is yM. Under section 2C, a rule is defined as 
"the whole or part of an agency statement of general or particular 
applicability and future effect draigned to implement, interpret, or 
prescribe law or policy, or describing the oi^anization, procedure, 
or practice requirements of an agency.'* Now, did your DN^mber 4 
policy statement on minority scholarships change the way the Ete- 
partment interpreted and enforced this title VI rule? 

Mr WiLUAMS. It did not, and it was not intended to be a policy 
statement, 

Mr. Weiss. Section 553 of the Administrative Procedure Act re- 
quires major policy changes— and I have to assume from the Secre- 
tary's news release and press conference that, in fact, he considers 
it to be a major policy change that he's reviewing. The Administra- 
tive Act requires miyor policy changes to be subjected to notice and 
comment rulemaking, prior to their becoming final agency policy. 
Did you promulgate your new rule, prohibiting minority scholar- 
shii», according to section 553 of the Administrative Procedure 
Act, as required by the law? 

Mr. WiLUAMs. No, it was not an attempt to announce national 
policy. 

Mr. Weiss, Were you aware at the time that you adopted the 
•policy— whatever it was that you consider it to be — that it would 
alter the way just about every college, university, and State system 
of higher education conducts business? 

Mr. WiLUAMS. No. 

Mr. Wkiss, At this point, Vm going to yield, I have further ques- 
tions, but let me yield to Mr. Thomas, and let me recognize the 
presence of one of our distinguished members on the mfyority side, 
Mr. Donald Payne of New Jersey. 

Mr. lipomas. 

Mr. Thomas. Thank you, Mr. Chairman. Ym a little bit confused, 
perhaps you can help me. What is the difference l^tween the cur- 
rent policy of the Department, with regard to this issue, and the 
policy 3 months ago? 
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Mr. Williams. At the present time, we are K.ijouraging colleges 
and universities to do that which they were doing 3 months, 4 
months, whatever time ago, and to participate with the Depart- 
ment in the review that's being conducted now, and to await any 
decision that the Department may make 6 months, or so, from now. 
And 80, at this point, it is full steam ahead, go ahead and do those 
things that you had been doing. 

Mr. Thomas. I guess that's what I assumed. I m not quite sure 
what we're after, because the policy, in fact, hasn't changed; isn t 

that .. , ..u 

Mr. WiLUAMS. To talk about what the policy may be m the 
future would be, to some extent, prejudged 

Mr. Thomas. I'm talking about today; I m not talking about the 
result of what the Secretary has now suggested be done. 

Mr. Williams. No change at all. , 

Mr. Thomas. No change. I read the Secretary s statement here, 
and I don't think he commented on the change. Indeed, he com- 
mented on 10 years of different kinds of regulations, to evaluate 
them and to come forth, then, with the position of the Department; 

is that correct? ... 

Mr. WiLUAMS. I think it is probably fairer, m terms, to disciws 
what I think the Secretary's intending, but, obviously, he would be 
in a much, much better position to address what he s thinking than 
I would be. But he's saying that they're— what we want to do is to 
get to the place where there is a policy. I do not see that as having 
been a critique, one way or another, on December 4 or even Decem- 
ber 18. It is a process to get to what would be a policy that would 
be a policy that would be consistent with title VI of the Constitu- 

***Mr. Thomas. In the past, the Office for Civil Bights and the De- 
partment has upheld cases that permitted race-based programs 
that benefited blacks and other minoriti^. Could you explain how 
the programs differed from the situation involved with the Fiesta 
BowP 

Mr. WiLUAMS. Well, the principles may have been the same, I 
mean, we did, in fact, on one or more occasions, look at scholarship 
prc^ams and approve those when those prc^rams were for the 
benefit of minority students. One that would come to mind immedi- 
ately would be in 1989, where the Department approved a scholar- 
ship that you would be well aware of, a scholarship created and es- 
tablished by this Congress, the official Roberts Harris Scholarship. 
And the underlying theme, while it is a theme that was not recog- 
nized in that finding, the underlying theme is that CongreM has 
certain powers to engage in affirmative action that maybe btates 
or colleges, universities, don't have. . , . 

And, so there have been a wide variety of basis, and that s what 
the framework of the review is: to identify what are the appropri- 
ate bases, to determine when it is proper to have race conscious ac- 
tivity. , .„ , , 

Mr Thomas. In your letter— and I m not sure if you had a 
chance to fully explain it— as I recall, you set forth some proce- 
dures in which they could accomplish the goal that they had initi- 
ated. Would you explain how you provided to do that? 
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Mr. WiLUAMS. There are two principles, and one that I just men- 
tioned. I mean. Congress, obviously, when it create a scholarship 
has certain powers to do that. A second one is that private entities, 
if they are not recipients of Federal education aid, then, obviouslv, 
they can go ahead and create race-specific scholarships. IBM could 
do it, Pepsi-Cola could do it, without a violation title VI. 

But when we look at the colleges and universities themselves, 
one of the ways is that the law recc^izes that discriminators 
ought to redress and remedy past discrimination* And that is one 
of the things that is mentioned in the letter. We know, as I men- 
tioned earlier, my State of Texas is one of those States that is a 
past discriminator. While some of us may not like that idea, that 
happens to be the fact. 

And so the State of Texas, having been a past discriminator, is in 
a proition to rem€«iy and use race-specific conduct to do that. The 
interpretation of the thinking that went into the letter is that, ap- 
plying the principles of the Sakke case, that say that you can u^ 
race as a factor among other factors to redress when we've identi- 
fied that maybe a race— there's under-representation and things of 
that nature. 

But it says that each individual still must be able to compete for 
each financial aid opportunity for each scholarship, but race can, 
indeed, be a factor. And then the last element that was in the 
letter is that, obviously, we can use race-neutral criteria. We can 
have scholarshif® for the low income, or scholarships for students 
from single parent homes, or scholarships for students from school 
districts that have not performed well: Race-neutral criteria. 

And even if, in using that criteria, an overwhelming number of 
thc^ individuals end up being minorities, then that, in the inter- 
pretation of I>ecember 4, would be consistent with title VL 

Mr. Thomas. In your judgment, would that be the case: If those 
kinds of criteria were used, the overwhelming number of recipients 
would be minorities? 

Mr. WiLUAMS. I'm not sure, I would imagine a demographer 
would tell us that probably, if we looked at the economically disad- 
vantaged, if we looked at people from poor school districts or poor 
schools, if we looked at people who came from families that were 
having some kind of suffering or some kind or disarray, that a good 
portion of those would, indeed, be minoritira. And some minority 
students would, indeed, benefit from scholarship programs designed 
in that fashion. But the law doran't say that scholarship programs 
have to be race neutral. 

And that's one of the reasons, Congressman, why it is somewhat 
disconcerting to hear the notion that what I said on December 4 
was that minority students couldn't go to college, because there are 
any number of ways that even the December 4 letter identifies, 
that could be used to provide opportunities for minority to go to 
school. 

Mr. Thomas. Your responsibility, within the Department, is 
what, soecifically? Civil rights enforcement? 

Mr. WiLUAMS. In civil rights enforcement— there are four major 
Federal civil rights laws in the area of education protecting indi- 
viduals from discrimination based on race, national origin, color, 
sex, handicap, and age. That's what we do. 
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Mr. Thomas. So, as opposed to policy and determining tjf num- 
bers and all that, your specific concern is adherence to the civil 

rights law. „ 

Mr. Williams. We're a law enforcement otuce. 

Mr Thomas. I have no further questions. , 

Mr' Weiss. Thank you very much, Mr. Thomas. Just one point on 
thfquestions that you raised: Mr. Williams, when the December^ 
letter, announcement from your office, created an uproar on 
Sm£r 18 there was a modification. And in that ntiodification the 
news release that was issued from your office says Under Title 
VI however, private universities receiving Federal fun^ "^^1". 
fund race^xclusive scholarships with their own funds. Now, that s 
a new interpretation of title VI, isn't is? 

Mr. WiLUAMS. No, sir. ,„ „ ^ ^. . 

Mr. Weiss. OK. Mr. Payne, I think we'll call on you, at this 

^Mr. Payne. Thank you very much. Your position with the De- 
partment is, as you said, a civil rights enforcer. I'm just curious 
how the December 4 press release came about. You started reading 
title VI and feit there had to be some enforcement of civil rights.' 
Is that your main job? Who's civil rights were you enforcing.' 

I'm glad that ray colleague asked the question about your posi- 
tion But when you clarified it, that you are the enforcer of civil 
rights, that even confused me somewhat more. So, maybe il you 
can lay that out, slowly, I'll understand. 

Mr WiLUAMS. Title VI starts off and it says, "No person shall be 
discri^minated against." and in looking at what we learned w^po^ 
sible, from the Fiesta Bowl, that the Fiesta Bowl may, indeed, be 
creating or allowing or assisting University of Louisville and Uni- 
versity of Alabama to establish race-specific scholarshjiM. The conr 
cem was raised as follows: We have already discussed that States 
that have discriminated in the past can, indeed, use race-speciiic 
conduct; they can have race-specific scholarships. v j 

Kentucky, Louisville, was one of those States, and they had, at 
the time of December 4, race-specific scholarships. But the law also 
says that the reason we allow people, institutions, to eng^e m 
race-specific affirmative action is because they ve discriminated m 
the past. But once they are no longer deemed to be a discriminator, 
then they can no longer engage in that kind of conduct. 

At the same time in late November, when we were looking at, or 
I was looking at the Fiesta Bowl, we were also making the determi- 
nation, or at least reviewing and looking at making the oetermma- 
tion as to whether the State of Kentucky should now be deemed to 
have complied with their higher education desegregation plan with 
the Office for Civil Rights. „ . ^ . . • Vo„ 

So, the consideration became: If the decision is made that Ken- 
tucky has complied with the law and is no longer deemed to be a 
discnminator, they would no longer be in the position of being able 
to offer race-specific scholarships. So the question for me was: Do 
you get in front of the curve and say, "There may be other ways to 
do this," or do you allow Louisville to go ahead and create the race- 
specific scholarship, as the news accounts suggested that might, 
aSS^ then have the charge that, "Well, why didn t you tell us. 
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before we did this, that we may not be in a position to do it?" So I 
took the position to get .front of it. 
is I c»uld mention one other thing, and so you ask, "Well who's 
be violated?" IfXy are no loi^r aSiS^ 
tor, then there are any host number of students on that campus 
«mt then, indeed, would be subject to the protections of title VI. 
V!^LJT^*u^ ^"^^i!^ students; they could be Asian American 
studente; they a)uld be Arab American students; they could be 
white students. All of those students, if the State of Kentucky had 
t>een deemed to no longer be a discriminator, all of those students 
would now be m a pcMition to say that they deserve those-one 
other thing is that dunng the confirmation, my confirmation, I re- 
^ivea a number of comments from your colle^ues in the other 
body, that suggested that OCR needed to be more proactive. And so 
this was an attempt, as I've said before, to prt)vrde some kind of 
tecmuMl amifitance. And the press release was an attempt to give 
noj^e to folks that that's what we were doing. 

The last thinking that went into it was that we have not had a 
number of batters m this area in the past. But we do indeed have, 
at the time of December 4, six complaints in the office alleging that 
L^ri^^lf 5."«ncial aid pn^ms had been discriminated 
against, those individuals being nonblack individuals. And so, there 
"'tr^'iSr" * number of factors that went into it. 

Mr Payne Yra ^^n^^^nian yield just for one question? 

MrJVKiss. Mr. Williams, you'd already agreed, in questions that 

-^ff?^ ^?}: ^'^^ regulations say, for example, 

*.-ven m the absence of such prior discrimination, a recipient in an 
admmistenr« a pn^ara, may take affirmative action to overcome 
the effects of conditions which r^ulted in limiting participation by 
persons of particular race, color, or national origin." So how can 
n^Ki^fi"! .position that because Kentucky had corrected its 

M ^ that it cannot utilize this provision of title VP 
r^A^J'TWi^i?^- w^^en we go. Congressman, to the Bakke 
«f a couple of things 

Mr. W™. The Bakke case has to do with admission. 

Mr. WiLUAMB. And the principles apply, as well, to financial aid. 

von L^^^T' ^ language of the Bakke case, if 

you read it. I m sorry, Mr. Payne. 

Mr. Pavnk That's all right. As you said before, I probably should 
poae some of these questions quoting you, to "people who got upset 
or got alarmed. They would be better suited to answer thise qSS- 
tions, concerning the impact on minority students. So, it's very 
clear that, m your opinion, no damage was done or that the wrong 

opinion, were sent, went out from your office 
. Mr. WiujAMS. I would agree with a part of it. There is no doubt 
in my mmd that bad messages got to students and parents. I think 
^o"l*L??^^^™® as to who caused the bad signals. 

But without any doubt-and I think that's the reason and that is 
^iJSi'?^ Secretary Alexander saying that now he 

1^ ti^"*?"^* ^ ^^V^"^ ^ we can get to a policy of general 
applicabihty in some due course. But there's no difference l^tween 
us that there were, mdeed. some bad messages that were sent to 
students and their parents. 
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Mr. Payne. Remembering what the Senators said, that they 
really want to see a proactive OCR, the first thing you thought 
about was this? This was the way to get the civil rights division 
active? 

Mr. Williams. No. As a matter of fact, what we did was, for the 
first time in the history of the Office for Civil Rights, develop what 
w call the national enforcement strategy, which outline seven 
high priority issues that we wish to addres this year. Those issues 
being: Limited English proficient students: Thcw thousands of stu- 
dents that come into this country each year, or are already here 
each year, that cannot speak English, and the ne^ for schools to 
provide them with educational rervices. 

The second issue being the qu^tion of ability grouping and 
tracking: The all^tion that elementary schools and high schools 
are either inappropriately assigning minoritv students to either 
low track classes or to classes that do not challenge them appropri- 
ately. 

A third i^ue being the questions of racial harassment and vio- 
lence on our college campuses. Fourth being the question of the in- 
creasing numl^r that we will probably see, in our schools, of stu- 
dents who are bom with the addiction of their parents. Another 
issue being the question of providing educational services for preg- 
nant teens. 

One that was indeed suggested, strongly, by Members of the 
Senate, was trying to get a handle on providing and protecting the 
civil rights of homeless students, homeless students with handi- 
caps. 

And so that was what was the initial effort of the Office for Civil 
Rights, but again, we have a confluence of events, I think many of 
the people to my left— on December 11, I announced the national 
enforcement strategy to my staff. On December 12, we intended to 
announce it to the world at a press conference that many of the 
people to my left were at. 

It just so happened that December 12 was also the day that an 
article appeared on the front page of the New York Times regard- 
ing this issue. And so most of, if not the great, great, great m^ori- 
ty of the qu^tions were directed not about the national enforce- 
ment strategy, but about the question of minority scholarships. It 
b}so happened to have been the day of the resignation of former 
Secretary Cavazos. 

Mr. Payne. OK. YU just ask one quick question to get back to the 
point. You're looking at the future and, after all of these minority 
students and every university has complied and are ahead, you're 
concerned about the future when other students might say* ''Well 
that applies to me/' The terminology you u^ is **deemed to have 
compli^ with the law.'' Now, you used the case of Kentucky, and 
you said Kentucky had complied with the law. 

Mr. WiLUAMS. Not had, we were making the determination of 
whether they had. 

Mr. Payne. OK. 

Mr. WiLUAMS, At the same time, 

Mr, Payne. What was your determination, since you made the 
statement? 

Mr. Williams, We have not complete that, as a result of— 
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Mr. Payne. But that was one of your worries in the case. This 
mi^t be out of step, but why didn't you wait until you had at least 
Hnished studjning Kentucky before you announced this new initia- 
tive? 

Mr. WiLUAMS. Again, the reason being is because University of 
Louisville is a State school in the State of Kentucky. 
Mr. Payne. Right. 

Mr. WiLUAMS. And the concern was if Louisville goes ahead and 
establishes a new set, or new group, of minority-limited scholar- 
ships and then, in a short time after that, we determine that the 
Stafe of Kentucky has now complied with the law, then I think I 
am open the question, "Why did you let us go ahead and do that, if 
you were going to stop us from doing it anyway? Why didn't you 
just tell us in the beginning?" 

Mr. Payne. A lot of money could have been used for that other 
purproe. In other words, it seemed like you were more anxious to 
get this policy out. But the other part of my question is how a 
person complies with what you think is compliance—is there no 
consideration for 300 years, or 200 years, or 100 years, or ,50 years 
of past discrimination? When do you catch up? 

If you're in a race, and it's a 100-yard dash, and you start at the 
starting line, and somebody's at the 50-yard line, you're never 
going to win. So are you concerned that the University of Louis- 
ville has an overpreponderance of minorities getting scholarships? 

I mean, if you went there, would you see four or five minorities 
to every two or three of all the other people that are on scholar- 
ships? In other wonls, you seem to be taking a needle in a haystack 
and coming up with a m^or determination on your fear that the 
day w going to come when we have overcompensated. 

In 1976, 6.4 percent of minority students graduated with a bache- 
lor s, m 1989, it fell to 5.7, and I'm not even getting into doctorate 
or master s degrees, but you are coming up ahead of the wave. I 
just don't know what you've been reading, or how you could come 
up with such a drastic decision just almost shooting from the hip. 

Your decision has got colleges in New Jereey, private institu- 
tions, who have stopped. They say they don't know what to do, and 
therefore, they're not going to violate a law. More damage has been 
done by your statement. Then 2 weeks later, you've made it strong- 
fu /^**r^® "?®**® positively no funds. I don't even understand 
that After all the uproar, you came back in to make sure, that the 
final nail was in the coffin. 

MiSp* you explain the December 1» statement that it says, 
Where such scholarehips are funded entirely by private persons, 
or entities, that have restricted the funds to this purpose, an insti- 
tution may administer such scholarships." You went on, really, to 
say that superseding title VI implementing regulations, absolutely 
prohibits private colleges and universities from administering mi- 
nority toileted scholarships from their own funds, no exceptions 
provided. That even goes a few steps further, after the uproar. Did 
the uproar steam you up, fuel you up, to make sure it's really 
clear? 

Mr, Williams. Let me see if I can go back with the first state- 
ment about the recognition of many years of discrimination. Not 
only do I recognize that there is a responsibility for past discrimi- 
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nation remedied, the law does as well. And that is m the Fiesta 
Bowl letter. It says that. "A recipient may adopt to participate in 
race^xclusive financial aid programs when mandated to do so by a 
court, or administrative order, court action plan, or settlement 
agreement." When it is a proven discriminator, they can. indeed, 
engage in race-specific conduct. o* * ~. 

The second part, with regards to institutions in your State or in 
States around the country that are asking the question. What do 
we do now?" I think, the Secretary said today, fairly clearly^hat 
what you do now is to go about the business of trymg your best to 
get students into your school, and go about the business until the 
Department says anything to the contrary. 

And so if there needs to be another message sent then the mes- 

^*Mr^PAYNE. Don't say anything more, though, let somebody else 

^Mr' Williams. No. if there is a message, the message should be 
to go about the business of trying to encourage and bring students 
onto that campus. 

Mr. Payne. Alright, Mr. Chairman. „ , , 

Mr. Weiss. Thank you, Mr. Payne. Mr. Hobson.^ I m pleased to, 
in fact, recognize Mr. Hobson, who is a distinguished new member 
from the State of Ohio. , 

Mr Hobson. I have three things, and then I d like to make a 
statement at the end. Do you want to explain the Bakke case. 

M- 'ViLUAMS. Bakke sets out a number of principles. Ihe tirst 
one being that, in order to engage in race-specific conduct, there 
must be proven instences of discrimination against that race by 
that particular institution. The second principle that I read m 
Bakkl is that the question of socieUl discrimination, not discrimi- 
nating against somebody at a specific institution, but the societal 
discriminating against one or more race or ethnic fr?"PS m tne 
past, is not a basis for engaging in race-8p«:ific remedial conduct. 

A third issue is the one which we, at OCR. have m the past rec- 
ognized in the second affirmative action provision m the regula- 
Uon. And is the question that even if you haven t been discriminat- 
ing in the past, even absence of discrimination-and we r^cwnize 
that what you want on a college campus is something called diver- 

But diversity on a college campus is, as I read Bakke, is some^ 
thing a little bit more than racial diversity. It means you want 
income diversity, you want a rich kid, you want a Poor kid. you 
want one from the Midwest, you want one from the South, you 
want a black kid, you want a white kid, you wa"* « guy who 
worked all summers, you want a guy wjio s never had to wot^ 
day in his life, because you want a lot of difierent kin(g of people. 

And because you want, as the Court said, as Justice Powell said, 
in Bakke, what you want is a robust exchange of ideas; and you get 
that by having a lot of different kinds of people, but not JUSt race 
diversity. And so what is in the December 4 letter, as part of the 
analysis of Bakke, is that you can use race as a factor, among other 
factors, to make a determination about who to provide financial as- 
sistance to. 
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Mr. HoMON. Let me tell you what I think is a problem. I happen 
to sit on the board of an historically black school Most of our stu- 
dents come from families of $15,000 or less, economically. There 
are first-time students in that institution, the first family member 
to go to a school. And, I think, probably, you look through the law 
and maybe, techmcally, correctly, on the law, you were right. I 
don t know. I don t practice law anymore; never did really. Maybe I 
just know enough law to be dangerous. 

But the message that came out, and what comes out to a lot of 
people, IS that there's an insensitivity to the problems that a lot of 
people face m society in gaining access to education and to opportu- 
nity. And that many of us have tried, for a long time, in our own 
wavs, to gam that access and to assist people in the— while techni- 
cally, l«fally, I don't want to get into that argument, because I'm 
not qualified to get into that. You may have taken the right posi- 
tion, I don t know. 

But to the body politic, in many instances, or certainly, to those 
people who were looking for ways to assist people, it appeared to 
have a negative— and it does. I think— or a chilling effect on a lot 
ot things that thev might try to do. or want to do. even though it 
may be technically— and I don't know how, maybe this is that 
other thmg I want to know— but do you understand, in retn»pect 
what resulted m a lot of people's thinking about the policy of your 
^Pajjnjf nt. of the administration, as to the result of what hap- 
pened? Or was there any contemplation of that, before it came out*? 
Or maybe you didn't have a chance to get it out before that hap- 
Pened, but was there any understanding of that? 

Mr, WiLUAMS, Obviously, I share the concern about the message 
that was sent, and also share the concern about the impression 
that, m some kind of way, either we, or I, or the administration, 
lack the appropriate level of compassion about folks who may be 
disadvantaged. If the question is, quite frankly, how much of that 
went into play in the December 4 letter, I have to tell you that I 
* 7J?«' frankly-and many people will disagree— but I look 
at OCK as an enforcement office. And I feel uncomfortable with 
looking at th^ wide range of other kinds of issues that's for, quite 
Jrankly, for the balance of the Department, for many other people 
m the Department to look at those issues along with us. 

I have to tell you that there would be a whole lot more thinking 
about that, m the future. But it's an enforcement office, and I 
think we have to be careful when you have enforcement official 
licking their fingers and sticking them up in the wind and trying 
to figure out which way the wind's blowing. 

Mr. HoMON. It's not a quesUon of necessarily wind, I think it's a 
question of sensitivity and compassion for some other people, and 
somebody along the line has got to say, "Hey, this may be techni- 
cally coirect here, but is it the right thing to do for all people?" 
And I think somebody along the line had to say, "Hey, wait a 
minute, are we sending the right signals when we do this?" And, 
apparently, that didn't happen, or if it did, it wasn't listened to 
someplace, along the line. 

But I can also tell you that there are a lot of people out there 
that don t care how they get that scholarship, whether it's race 
specific, or not, if that's the way they're going to get into the 
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system and the way they're going to bej^le to advance. Because 
when you come from a family that's $15,000. or le^, of income and 
you're the first person to ever go to school, you re looking at what- 
ever you can do to get into that environment and to try to stay m 

that environment. ^ , , . ,e 

And one of the problems, if you look tt the number of medical 
students today, it has dramatically dropped in the minority popula- 
tion. And we tried, when I was on the board of another school, Cen- 
tral State, to get kids so they could get into medical school, and we 
did, and that program has since been dropped, unfortunately. 

I want to go back to another technical question, then 1 11 stop my 
phUoaophizing, but I think philosophy plays a role that maybe 
wasn't sensitive enough in this situation, from a technical stand- 
► point, how does a State become a nondiscriminator, or how do^ it 
cure itself from those past activitira that have contributed to this. I 
find that interesting, because I don't where my State complies, and 
I'm not sure we do enough in my State; I m sure we don t, trom 
what I've seen. But how do you form a criteria for that? 

Mr WiLUAMS. We start with 17 States that had dual systems. 
They had, at one time, a school that only white studente wou d go 
to. and they had another school that only black students would go 
to And since I've used my State of Texas quite often, m the past, 
we had Texas Southern and Prayerview A & M, and so we had a 
dual system in Texas. _ ^ , , , 

And what has happened is that those States entered, either by 
court order, were told that there were certain things that you must 
do, a checklist. You either build facilities at the black school, or 
you engage in certain kinds upgrade of departments, at one school 
or the other, to attract students of differentraces. But either by 
court order, or by an agreement with the Office for Cml Rights, 
depending upon how you were determined to have been a past dis- 
criminator, there are things that you had to do. 

After having done them, if it's a court ordered plan, a federal 
judge makes the determination that you've complied with his court 
order. It is a plan with the Office for Civil Rights, then the Office 
for Civil Rights determines whether you have compli«l with the 
agreement that you have with the Office for Cml Rights, and 
that's how one, in a nutehell fashion, becomes released and be- 
comes deemed to be a nondiscriminator. 
Mr. HOBSON. How often has this occurred? 'Texas is out. or — - 
Mr. WiuJAMS. Texas is under review, at the cun«nt time, i 
think. As the chairman mentioned, there were 17 Stetes, and 1 
think 10 were released prior to 1989. 

Mr. HoBSON. I guess there are a lot of us out there that are in- 
volved in schools, that will take the money any way we can find 
the money for those kids, and then you can sue us later, if you 
want, but we'll get some kids through. And I ^ust hope that, as a 
result of this, there is more sensitivity to this issue. I thmk one of 
the things that is needed is not only compMsion, but sensitivity to 
words and to actions and how they appear, beyond the legal side, to 
people in society as they function and try to achieve good stotus. 

If I look at your background, you've got a wonderful background. 
I just want to see more people be able to do the same thmgs that 
you've done. 
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Mr. Williams. The objective of Secretary Alexander, the review, 
IS to, indeed, do those kinds of things. I mean, to do a deliberate 
review and to do it in a way that no matter where we go, we keep 
our eye on the ball. And the ball is that, within the constraints of 
the law, to try to find the ways to provide as much opportunity for 
folks as possible. 

If I could go back to your comment about the HBCU's, it is very 
unlikely that what was in the December 4 letter would have affect- 
ed your students, in light of the fact that I doubt that an HBCU 
has race-designated scholarships; it would not have to. Just because 
the m^ority of the students may be black, would not mean that 
those are race-specific scholarships, scholarehips could be any kind. 

Mr. HoBsoN. It's just the chilling fact that 

Mr. WiLUAMS. I recognize that. 

Mr. Weiss. Thank you very much, Mr. Hobson. Mr. Williams, I'd 
asked you earlier if Mr. Richard Komer was here, and I asked you 
to attempt to get him here before we had to use other process. Is 
Mr. Komer here? 

Mr. Williams. He is not in the room, sir. 

Mr. Weiss. Well, then, at this point we will undertake some ad- 
ministrative business. On February 28, I requested that the Assist- 
ant Secretary for Civil Rights and his Deputy Assistant Secretary 
for Policy appear before the subcommittee, to testify about the mi- 
nority scholarship policy. 

Richard Komer, the Deputy Assistant Secretary, apparently re- 
fuses to testify. We still have not heard the testimony of the key 
mdividuals who formulated the minority scholarship policy. The 
Department has forced my hand, I have no choice but to seek a 
subpoena for the testimony of Richard Komer, Deputy Assistant 
Secretary for Civil Rights, before proceeding. Is there any discus- 
sion? 

Mr. Thomas. Mr. Chairman, I'm reserving the right to object. 
This is sort of a new experience to me, but it's my understanding 
that the normal pr(x;ess is that subpoenas are issued in the case of 
some kind of illegal prc«ess, and not in the matter of policy. This is 
a question of policy, and I would ask you what the precedence is 
and what the p(»ition is, with regard to subpoenas on policy. 

Mr. Weiss. The precedent is that Federal employees are invited 
by committees of Congr^ to appear before ! hem. If they do not 
respond to the invitation then, regardless of what the matter is, 
whether it is policy, whether it is illegalities, whatever, then the 
committees, or Congress itself, have the power to issue subpoenas. 
And that's the way that the subcommittee, and the committee 
itself, has operated, over the years. Any further discussion? 

Mr, Payne. No, Mr. Chairman, other than that we've been 
through this before, and it s not a new policy. I think, last year, we 
met on subpoenas before, as was the policy of the committee. 

Mr. Weiss. I move that the subcommittee, then, if there is no fur- 
ther discussion, authorize the issuance of a subpoena to require the 
appearance of the Deputy Assistant Secretary for Policy. Is there a 
second? 

Mr. Payne, I second the motion. 
Mr. Weiss. OK 
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Mr, Thomas, Mr. Chairman, may I inquire again about the proc- 
ess? Do we have the proper number here for a quorum? 
Mr. Weiss. A quorum is present. 

Mr, Thomas. Well, Mr. Horton dws not support this idea, and 1 
don't intend to support it either. 

Mr, Weiss. Right. I have the highest regard for you and for Mr. 
Horton. The vote now occurs on the subpoena, the clerk will call 
the roll 

Ms. Atkins. Mr, Weiss. 

Mr. Weiss. Yes. 

Ms. Atkins, Mr. Waxman. 

Mr. Weiss. Aye by proxy. 

Ms. Atkins. Mr, Payne. 

Mr. Payne. Aye, 

Ms, Atkins. Mrs. Mink. 

Mrs. Mink. Aye. 

Ms, Atkins, Ms. DeLauro. 

Mr. Wei^. Aye by proxy. 

Ms, Atkins, Mr. Thomas. 

Mr. Thomas. No. 

Ms. Atkins. Mr. Zeliff. 

Staff Counsel. No by proxy. 

Ms. Atkins* Mr. Hobson. 

Ms. Atkins. Mr. Sanders. 

Mr. Sanders. Aye, 

Ms. Atkins. Six aye, two nay. 

Mr, Wsm And the subpoena has been voted by the subcommit- 
tee. We will now return to questions. Let me just touch on a couple 
of items that 

Mrs. Mink. Mr, Chair, may I just make a brief statement? 

Mr, Weiss, Of course, Mrs, Mink, 

Mrs. Mink, I cannot apolc^ize more grievously on not being able 
to participate in this very, very important hearing you Ve sched- 
uled, an issue which I care very deeply about And I would be here 
except that we are on a mark-up state in Education and Labor on 
the family and medical leave bill, so I must excuse myself, again, to 
go back to deal with the amendments. 

Mr, Weiss. I fully understand and if you'd like to make some 
opening comment while you're 

Mrs. Mink. If I might have permission to have leave to insert my 
remarks, at this point, in the 

Mr. Weiss. Ateolutely so. Without objection, that will be 

Mrs. Mink. Thank you very much. 

Mr. Weiss, Mr. Sanders, would you like to make an opening com- 
ment? 

Mr, Sanders. Not at this time. 

Mr. Weiss. Thank you. First, as to the Bakke decision, and with- 
out going into it, at great length, what we're talking about here, 
what your statements and letters and initiatives and policies of De- 
cember 1990 involved were scholarships to students who had al- 
ready been admitted into colleges and universities. What Bakke 
was dealing with was the admission of a student into a institution 
of higher education on the basis of race. 
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And the Department of Education issued, in the Federal Roister 
of October 10, 1979, a policy interpretation, coming from the Office 
for Civil Rights and its summary of policy interpretation, it said, 
briefly, "The Department has reviewed the Supreme Court's deci- 
sion on Bakke. It has determined that voluntai^ afTirmative action 
may include, but is not limited to, the following: Consideration of 
rare, color, or national origin, among the factors evaluated in se- 
lecting students; increased recruitment in minority institutions and 
community; use of alternative admissions criteria when traditional 
criteria are found to be inadequately predictive of minority stu- 
dents success; provision of pre-admission compensatory and tutori- 
al pn^rams; and the establishment and pursuit of numerical goals 
to achieve the racial and ethnic comp(»ition of the student body 
the institution seeks." 

I can hardly see how. at this stage, you can argue that Bakke 
forces vou to adopt the p<»ition that you did. 

Mr. WiLUAMS. If I could respond^ Mr. Chairman. Since that time, 
going back to May 2, 1986, in a letter from then Acting Assistant 
Secretary Alicia Corro. in a document that I think has been provid- 
ed to your stalT, with regards to a scholarship that was being cre- 
ated for Dutch-Americans, it does, indeed say, on the second page 
m the next to the last paragraph, that, "Any determination, with 
respect to the l^ality of the scholarship pn^am mentioned in 
your letter, would take into consideration the title VI regulation, 
the Bakke case, and other relevant case law." 

Following that, in 1986, in a similar advisory to the Southwest 
Missouri State University, on page 3, in the first full paragraph, it 
has the same language, with regards to the applicability of Bakke 
to the area of financial aid. We have indeed, sir, applied Bakke to 
financial assistance prior to my December 4 letter. 

Mr. Weiss. You're telling us then that the policy interpretation, 
pnnted in the Federal Register of October 10, 1979. has been re- 
scinded by advisory letters to universities or collies or recipients? 

Mr. WiLUAMS. I'm saying that they have been the regulation, the 
second item, section 100(bM6Xii), that states that a recipient may 
use affirmative action, has been read and interpreted in a way that 
applies Bakke. 

Mr. Weiss. In the face of the Federal Register interpretation. 
OK. Let me go to another point. You continued to say that, in fact, 
your statements during December were not policy changes. The De- 
cember 18 clarification, issued from your office, is headlined "Ite- 
partment Issues Policy Statement on Race-exclusive Scholarships." 

First paragraph: "The U.S. Department of Education, today, an- 
nounced a six point administrative policy r^arding race-exclusive 
scholarshiiw to prevent disruption to the efforts of colleges," et 
cetera. In the face of that, I don't know how you can continue to 
say that what you announced was not a policy change or policy de- 
termination. 

Mr. WiLUAMS. I think it is probably fair to say that what I said 
was, what I announced, on December 4. was not a change in policy, 
There are, indeed, policy announcements on December 18 that I, on 
behalf of the Department of Education, announced. 

Mr. Weiss. Oh, so the December 18 statement was a policy 
change. 
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Mr. WiLUAMS. There is a policy interpretation difference on De- 
fmber 18. 

Mr. Weiss. OK. Now, did those policy changes go through all the 
iquirements of the Administrative Act? 



Mr. WiLUAMS. They did not. 

Mr. Weiss. No, sir. And not printed in the Federal Register? 
Mr. WiLUAMS. They were not- 
Mr. Weiss. No public comment? 

Mr. Williams. There was none, other than the free-for-all before, 
but no, there was not, 

Mr. Weiss. Were you the Assistant Secretary for Civil Rights on 
May 1, 1990? 

Mr. WiLUAMS, No, I was not, 

Mr. Weiss. On May 1, 1990, Richard D. Komer, of the OCR cen- 
tral office sent a memorandum to the civil rights director in r^on 
4, suggesting that Florida Atlantic University be inv^tigated as 
part of a compliance review, Mr. Komer is not here, yet, to testify 
about that, and I don't really want your second-hand testimony 
about it. We'll get it from Mr. Komer, 

You are aware of the fact that the new policy change, whether of 
December 4 or llth or 18th, was, in fact, under discussion before 
you arrived as the new Assistant Secretary for the Office for Civil 
Rights? 

Mr. WiLUAMS. We will continue to have the discussion about 
whether it was a change or not, I am aware 

Mr. Weiss. Well, you said that, as far as the 18th is con- 
cerned"^"^ 

Mr. WiLUAMS. The 18th, the policy changed with that provision 
that dealt with the use of privately designated funds, and that 
would be the policy change. 

Mr. Weiss. Right, OK. 

Mr. WiLUAMS, The balance of that, 1 would still contend, would 
not have been a policy change, I am aware that the Office for Civil 
Rights was, indeed, developing a policy guidance document, prior to 
my arrival 

Mr. Weiss. So that, in essence, you found this initiative under- 
way and, in essence, in motion toward action by the time you ar- 
rived; that you didn't conceive this 

Mr WiLUAMS, There was activity, yes. 

Mr. Weiss, You didn't conceive this initiative by yourself, 

Mr. WiLUAMS. I did not conceive the development of the policy 
guidance document; that's correct. 

Mr. Weiss. Did you adopt the policy because of Mr. Komer s rep- 
resentations to you? 

Mr. Williams. No, I have gone through the law and had read it 
myself while Dick was tt the Etepartment, before I was— I have to 
say that I share in what's in Etecember 4; it s over my hand, and 
that's me. 

Mr. Weiss, Did Mr. Komer draft the December 4 letter? 

Mr. WiixiAMS. No. The December 4 letter was drafted by a 
number of people. It was drafted, as most things in OCR, at the 
stafT level, and then it goes through the prw^. It had mv com- 
ments and changes through it. As the folks at OCR know, I use a 
red pen, and I mark up most things. 
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Mr. Weiss. Who first brought the Fiesta Bowl situation to your 
attention as a matter which you would want to pursue. 

Mr. WiLUAMS. A staff attorney, in the Office of Postsecondary 
Education, brought it directly to me, and then, I called Dick. 

Mr. Weiss. What did you say to Dick, Dick being Mr. Komer, 
yes? . 

Mr. WiLUAMS. Yes. A staff attorney brought it to me, having just 
read an article in one of the sports p^es in somebody's newspaper, 
and said that there may be something that would be of concern. I 
said, "Look into it," and told Dick that the staff attorney was going 
to look into it and keep his eye on it. 

Mr. Wkiss. That these folks are going to provide some minority 
scholarships; we ought to go after them? 

Mr. Williams. That's not the way the conversation went. The 
wnversation was that, as I have explained before, in light of our 
situation with the State of Kentucky, and how it may impact upon 
that situation and that review. 

Mr. Weiss. Were the schools involved in the Fiesta Bowl from 
States that had been found to discriminate in the past? 

Mr. Wiluams. Both. As I mentioned to Mr. Payne earlier, yes. 

Mr. Weiss. But isn't it true that even in cases where past d^ 
crimination has not been found, the Bakke guidelines encourage 
collies and universities to take voluntary affirmative action? 

Mr. Wiluams. They encourage them to do so in a specific kind of 
way, and that would be use race as a variable among oth^r varia- 
bles, but not in a race-specific way. You cannot earmark scholar- 
ships off to the side, and say, "These scholarships are for one mi- 
nority group or the other." And what you must do is to say that 
every student on that campus, irrespective of race or color, com- 
petes for that scholarship, and race is one factor that you can give 
a plus factor to, among other factors. 

Mr. Weiss. Is the Department of Education investigating any mi- 
nority scholarship programs, in addition to the Fiesta Bowl? 

Mr. Wiluams. Yes. And at this point, the Department has re- 
ceived complaints, I think, as I mentioned earlier, on December 4 
we had six complaints. We are investigating those complaints. We 
will not be issuing any letters of finding on any of those complaints 
until after the review is being conducted currently. 

Mr. Weiss. In a memorandum about your investigation about the 
Oregon State Board of Higher Education, Mr. Komer writes that 
the Office for Civil Rights will rely on Bakke in determining the 
validity of affirmative action programs. But then, Mr. Komer goes 
on to criticize the State of Oregon's goal to "increase the enroll- 
ment of blacks, Hispanics, and Native Americans." How is that 
goal inconsistent with the Office for Civil Rights own public guid- 
ance on affirmative action? 

Mr. Williams. I am not in a position to answer that. Congress- 
man. 

Mr. Weiss. In a draft report, you claim that the State of Oregon 
is in violation of civil rights law because its tuition grant program 
to attract minorities excludes certain races and ethnic groups. Can 
you tell me what you found the purpose of the Oregon minority re- 
cruitment plan to be? 
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Mr. WiLUAMS. Congressman, that is a pending investigation, and 
it would be inappropriate for me to discuss many of those matter 
at this time, I would think. „^ j. . «• 

Mr Weiss. Well, the Department's letter of finding is a matter ol 
public record, at this point, isn't it? It's a draft? 

Mr. WiLUAMS. The draft letter has not, and I think our agree- 
ment—and I may be wrong, and staff may be in a position to pro- 
vide that information to me— is that that information would not be 
released to the public; it is for the purposes of this committee in 
your internal deliberation. . 

Mr. Wkiss. I'm asking you questions, at this point. 1 won t pureue 
that question, but I think that the earlier question that 1 asked 
makes a point. How does the percentage of white high school grad- 
uates entering college in Oregon compare to the percentage ot 
black, Hispanic, and Native American high school graduates at- 
tending college, in the State? ^ u- u 

Mr WiLUAMS. I don't know, but I would suspect it s higher. 

Mr Weiss, Well, 16 percent of whites go to college, while less 
than 9 percent of blacks, Hispanics, and Native Americans go on to 
college. Twice as many whites go to college, in Oregon, as mmontv 
students, and you found the State was trying to correct this imbal- 
ance: is that right? ^ , 

Mr. WiLUAMS. That's what they were attempting to do. 

Mr. Weiss. In this case, did you also find that title VI provides 
that in even the absence of prior discrimination, a recipient mav 
take affirmative action to overcome the effects of conditions whicn 
resulted in limiting participation by persons of a particular race, 
color, or national origin?" , xu » i** „ 

Mr. WiLUAMS. That is in the regulation. They may do that. It s a 
question of how you do it, and I will refer, again, to Bakke that 
says that you can give race a plus factor. 

Its probably also helpful, in this discussion, to look at, as we are 
discussing it, that the complainant, in that case, as we talk about 
minorities, the complainant, in that case, is an Asian American 
female that has alleged that the tuition waiver program ot the 
State of Oregon deprives her of an opportunity to go to college, be- 
cause she is not entitled to that tuition waiver, because the tuition 
waiver is only for blacks, Hispanics, and Native Americans. 

Mr. Weiss. Right. She found the Oregon prograni to be illegal be- 
cause it excludes whites and Asian Americans; is that correct.' 

Mr. WiLUAMS. The complainant is Asian American. , , , 

Mr. Weiss. Did your report find that 95 percent of the students 
in Oregon collies are white or Asian Americans? 
Mr. WiLUAMS. That is a draft report, and if that is m the report, 

then that would be . ^ , . v ^^A..^i 

Mr Weiss. How many white or Asian students who are academi- 
cally qualified for Oregon colleges and assorted missions were 
denied entrance to school because of the State's recruitment pro- 

WiLUAMS. I have no personal knowledge of that. 
Mr Weiss Our information is that the answer is zero. But how 
can you reach a conclusion about a case without knowing whether 
in fact, students were denied entrance or how many were denied 
entrance? 
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Mr. WiLUAMS. Because the question that is presented is: Is the 
financial aid constructed in a way that violate title VI? And when 
there is an Asian American female that says that she h^ been 
denied an opportunity for the tuition waiver, which means she 
can't — the tuition waiver allows you to go to school for ateolutely 
free — because she is not one of the minority groups that is pre- 
ferred in this pirticular program. 

Mr, Weiss. 1 gather that your finding in the Oregon case is not 
Hnal. 

Mr. WiLUAMS. That's correct; it is not final 

Mr. Weiss. In conducting it s inv^tigations and compliance re- 
views of colleges and universities, the Office for Civil Rights often 
compares the numbers and percentages of white students with mi- 
nority students. Why is that done? 

Mr. WiLUAMS. White students and minority students at the uni- 
versity? 

Mr. Wei^. At universities, generally. 

Mr. WiLUAMS. To get some idea, simply, of what's going on at 
the university and what the representation is at the university. 

Mr, Weiss. To determine if there is a statistical evidence of dis- 
crimination, right? 

Mr. WiLUAMS. No, to determine whether there may be conditions 
that limit participation. That's the reason for looking at it. 

Mr. Weiss. Do the Department statistics show that black stu- 
dents have overcome the effects of discrimination? 

Mr. Williams. The Office for Civil Rights doesn't engage in wide- 
spread studio of that nature to determine that, 

Mr. Weiss. Well, you certainly did in regard to the 10 States 
which had court mandated requirements because of vestige of dis- 
crimination. 

Mr. WiLUAMS. Mr. Chairman, in looking at and in making that 
determination, not having been at OCR, at the time, what OCR, as 
my understanding, did was to look at did that State comply with 
the agreement that they had with OCR, not did they actually in- 
crease the numbers of minorities in their higher education system. 
Did they build a chemistry department at a particular collie? Did 
they enhance the chemistry departments somewhere else? Those 
are the things that they were asked to do. 

One other thing, as we are on that subject, we will probably be 
getting more guioance, quite frankly, on how to make those deter- 
minations as there is an application for certiorari on the Supreme 
Court now. 

Mr. Weiss, In the report published in January 1991, by the De- 
partment of Education, called **Race Ethnicity Trends and Etegrees 
Conferred by Institutions of Higher Education, 1978-1988," con- 
tained the following: The number of undergraduate d^ees award- 
ed to blacks fell from 60,125 to 58,016; the percentage of the total, 
from 6.6 percent to 5.7 percent. The number of black master s de- 
grees fell from 19,993 to 14,076; the percentage of the total, from 
6.6 percent to 4,6 percent. The number of dwtoral degrees fell from 
1,267 to 1,071; the percentage from 3,9 percent to 3 percent. That 
your department does maintain those statistics* 

The Department of Education has chosen to allow the lapsing of 
des^regation plans for systems of higher education in 10 southern 
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and border States that had practiced illegal s^r^ation in the past. 
Did the Defmrtment Hnd tnat the des^regation plans eliminated 
the vestiges of past discrimination? 

Mr. WiixiAMS. I have no knowlecfee of what the past determina- 
tions found, I was not at the Department at the time. 

Mr. Wei;^. Well, an internal memorandum* reviewed by the sub- 
committee at its last hearing on OCR, stated that the States "have 
not heretofore even approximated what might be considered the 
elimination of the vestiges of dual sj^tems/' 

The subcommittee's review also found that the statistics in m<^t 
of the States worsened over the course of the des^regation plans, 
and that the plans were failures. Also, the statistics indicate that, 
in most cases, the records of State schools worsen^, over the 
course of the plans. Would you argue with that? 

Mr. Williams. I have no personal knowledge, either way, of that, 
Mr. Chairman. 

Mr. Weiss. Thank you. Mr. Thomas. 

Mr. Thomas. I have no further questions for this witness. It 
seems to me, weVe sort of gone beyond the question, here. This de- 
cision has not been changed. We're looking forward, now, to a proc- 
ess, and that's the one I think we ought to focus on. I have no fur- 
ther questions. 

Mr. Weiss. Thank you, Mr, Thomas, Mr. Payne. 

Mr. Payne. Earlier, you indicated that there were w)me other 
pn^rams, similar to the Fiesta &>wl scholarship program, that 
you re investigating. 

Mr. WiLUAMS. Yes. 

Mr. Payne. What are those? 

Mr. Williams. We have, at this current time, seven pending com- 
plaints. We have the Oregon matter; we have a matter involving 
the State of Ohio that has a loan program that makes distinctions. 
I think what the allegation is, is that students have to major in a 
particular subject in order to keep the loan. We have a complaint 
in the State of Wisconsin, filed by an Asian American student 
saying that they— it's a scholarship for minority students, but 
Asians are not included. 

There is a complaint at a school in Indiana. The all^ation is 
that in the scholarship for minority students, Asians are, indeed, 
one of the kinds of minority students that are a part of it, but the 
scholarship doesn*t provide for Indian American students. 

There are two complaints in the State of Florida, one at Florida 
Atlantic University and one at the University of Florida, where the 
race-specific scholarships are designated solely for black students. 
Tlie other two, quite frankly, I have foi^otten, and I would have to 
provide those to you at some time. 

Mr. Payne. So your push is, more or 1ms, to protect other mi- 
norities. You mentioned in your discussion that your m^or concern 
now, is that Asian students are being shut out; they're usually dis- 
advantaged; they're usually those that need extra help to get in. 
And therefore, your Department's mcgor thrust is to protect Asian 
students because of the 

Mr. Williams. Congressman, our m^r thrust is to prot^ the 
federally protected rights of students, irrespective of whatever race 
they may be. Title Vl says, as I had mentioned before, starts off 
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witht "No person shall be discriminated against/* Plus, to directly 
respond to your question about the focus on Asian students, in our 
appropriation for this year, there is a special earmarking that tells 
us that we must spend at least $250,0tt) to address the reviews of 
discrimination against Asians in the admissions process, 

Thc^ are complaints; we did not go seeking thc^ six, or so, mat* 
ters that I mentioned to you. Those are things that are brought to 
us. But is there a greater focus on Asians, as oppc^d to Arab 
Americans, as oppraed to Hispanic Americans, as opp^ed to black 
Americans? The answer would be no. Our responsibility is to pro- 
tect the federally protected right of all students, 

Mr. Pavne. All right. But in the discussion earlier, when Chair- 
man Weiss was talking, you kept referring to Bakke and admis- 
sions, and we're talking about fmancial scholarship^. That s what 
Ym primarily concerned about. 

And if you take the number, probably, of Asians who need either 
financial aid or are not getting scholarshii^ based on ability, you 
find very few excluded. If you take the same criteria for other mi- 
norities, like blacks, who have continually been behind, you find a 
grave disproportion and a declining number of students getting de- 
grees. 

So, Tm confused as to why the Department, at a time when we 
find that African Americans are joining the armed services because 
they lack the ability to go to college, because they lack financial 
ability, they go into the military to get benefits. In my city of 
Newark, NJ there are very few jobs because of the declining 
number of persons in higher education and we find the tnwnendous 
negative health statistics in our community, infant mortality going 
up and so forth- And of all the things that the Department of Edu- 
cation decides to do is to have a frontal assault against scholar- 
ships based to minorities. 

Let roe just ask you a question. When did you start with the De- 
partment? 

Mr. WiLUAMS. July 6, 1990. 

Mr. Payne. Where were you prior to that? 

Mr. WiLUAMS. Department of Treasury. 

Mr. Payne, You know, they really need good people in the De- 
partment of Justice to really go out a^ressively. 1 wish you were 
over there. 

Mr. WiLUAMS, I have been. 

Mr. Payne, 0K» well it would be good to reapply there b€N:?ause — 
Vm baffled as to why the Ifepartment of Education would, at this 
point, take on this issue with such fervor and zeal, 

Mr, WiLUAMS. Congressman, it obviously does appear that there 
is a great deal of zeal. There was, as I will say again, this was a 
letter that offered assistance to the Fiesta Bowl on how to go about 
the business of designing a scholarship that would, indeed, advance 
financial aid opportunity for minority students. It was not an effort 
to say^ "Let's go and find out who's got a scholarship for minority 
students, and let's see if we can stop it.'' That wasn't the design of 
it; that wasn't the intent. 

Mr. Payne. Well, what was the result? 

Mr, WiLUAMS. The result may, indeed, have been that. 
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Mr. Payne. They always say that the proof of the pudding is m 
eating; the result is the bottom line. You could have a company 
that M the greatest company in the world and is bankrupt at the 
end of the year. So the result of that letter, as I indicated, even m 
my State where private institutions are currently saying that, "We 
wish we could continue, but we are unclear about the law in light 
of a declining minority jmrticipation in higher education," is n^a- 
tive. 

How is this Nation ever going to move forward if the Itepart- 
ment of Education's Civil Rights Division is going to make it tough 
for the colleges and higher learning institutions that might at- 
tempt to do me right thing, or private institutions, like the Fiesta 
Bowl who decided they wanted to help disadvantaged minority, 
black students? I'm tr3ring to understand the intent. 

Mr. Williams. The intent was to provide the assistance, as I sug- 
gested. 

Mr. Payne. But they were doing all right. What kind of assist- 
ance did you offer, other than have them not do it? 

Mr. WiLUAMS. We have, indeed, been in contact with the people, 
and talked to those individuals. But the other thing is the question 
about whether there was a frontal assault. There was not a frontal 
assault. And whether the proof is in the pudding, we have no con- 
trol over how other folks read it. . 

"There were a numter of mistakes that were made. Obviously, 
there were mistakes in the way we communicated. Mr. Hobson 
talked about in the manner of messages, and there were, obviously, 
mistakes made in that. But the letter itself offered technical assist- 
ance. If we ask where was the problem, or if it ain't broke don t fix 
it, we know that, at least in six instances, somebody thinks that 
the system is broke. And we have a responsibility to protect those 
federally protected rights of all students that are out there, each 
and every one of those. 

Mr. Payne. We're aware of that, and we want every student to 
be protected. I want every Asian and Native American, or other 
group to be protected. I'm no* "'^ying that I think anyone should be 
discriminated against. It's j. hat after you put out that letter, 
and then you said, "Well, you iv.iow, they just read it wrong, and 
say, "Come to see us and we'll give you some technical assistance. 
That's like going to someone who just robbed you and asking them 
to show you the way home. How comfortable would institutions be? 

You're releasmg this statement that gets worldwide acclaim, and 
turning around and saying, "But we're here to help you. We re 
going to give you some technical assistance. I m so disturbed at 
the declining statistics as related to African Americans, in this 
country. Then, when you find a group wanting to enhance things 
that are on the decline— because we make America tetter when all 
people are performing, the Department of Education blocks that 

action, . ,„ r„, . .i.- 

And so, what kind of signal does this send? That s the thmg 
that's more disturbing, the signal that it sends to higher education. 
Everyone's in favor of higher education. Mrs. Bush met Dr. Sulli- 
van because she sat on the board of Morehouse, and he's the Secre- 
tary of Health. I don't know anyone who really feels that we need 
to take a frontal attack on higher education. 
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And that's, actually, the interpretation of what your December 
activities have done. It has, actually, slowed down and stopped 
some activity where people say, **1 don't really want to get involved 
anymore/' You don't even need to n^pond to that. I don't have any 
more questions, Mr. Chairman. 

Mr. Weiss. Thank you very much, Mr. Payne. Mr. Sanders. 

Mr. Sanders. Thank you, Mr. Chairman. Let me pick up some of 
the points that Congressman Payne was raising and tell you what 
my m^or concern is a\x}ut the situation. 

It is no secret that in this countiy, today, we have a major crisis 
in terms of the affoxtlability of higher education, not juist for 
blacks, or whites, or Asians. The ct^ of coll^ ^ucation is zoom- 
ing off of the wall. Vm a U.S. CongrMsman, and I can tell you my 
wife and I have had to borrow money to send our kids to collie. 

What disturb me is that what I ^e happening, in terms of these 
actions and this discu^ion, is that they happen instead of focusing 
on the crisis of the affordability of higher education, to ask why it 
is that there are fewer black students in college today, why work- 
ing class white kids cannot afford to go to college. That's what we 
should be investigating. 

What does it mean to millions of families, in this country, that 
they can't send their kids, black, white, Asian, to college; that's the 
issue. And my concern, Mr. Chairman, is that out of the actions of 
the administration in this area, what you're going to have — and I 
don't think it's by accident, I have to say, in all due respect, I don't 
think you developed this overall policy — but there is going to be a 
type of conflict between white working-class families and black 
families. 

So instead of having the debate as to how we can all send our 
kids to college, youVe going to have white families say, "Gee, it's 
not fair, this black family is getting the money, we*re not." And 
you're going to be talking alx}Ut dividing people who should be 
coming tt^ether. 

So, my m^or concern is that I do not want to see a process by 
which working-class people, white, black, or anybody else, are di- 
vided in fighting for a smaller and smaller part of the educational 
pie. I want to see the administration come forward and say, *'We're 
providing more money. Every kid in this country has a right to go 
to college. We're deeply concerned about what's happening in the 
black communities. Let s all work tc^ether." 

But I fear that these tyi^ of actions divide our people, rather 
than bring them together, and not let us focus on the most impor- 
tant issue. My question is: Don't you agree? [Laughter.] 

Mr. WiLUAMS. I would obviously agree that there is a great deal 
of effort and work that's available for all of us, in terms of trying 
to provide opportunities. And I hope that through the review proc* 
ess, while tne review process will not be, necessarily, addressing 
new funds, hopefully we can figure out a way that we can identify 
how do you provide scholarships and financial assistance to all stu- 
dents in a way that is not divisive. That is a concern that we share. 

1 have to admit that Vm not in the loop as it relates to new 
moneys, but I am in the loop as it relates to how we might be able 
to address this issue in a way that may not be divisive. And in that 
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sense, I, obviously^ share that with you. I share some of the other 
concerns as welL 
Mr- Sandehs. Thank you. 

Mr. Weiss. Thank you, Mr. Sanders. I have a few more questions. 
In the area where I really would have preferred Mr. Komer to tes- 
tify—and I still hope that he will do so, personally. And I should 
tell you, incidentally, there is a second panel, as you know, and if 
he comes to us before the hearing is concluded, he can avert the 
issuing of the subpoena; that's up to him. 

But, let me ask you if you're aware that on May 1, 1990, Mr. 
Richard D. Komer, of the OCR central office, sent a memorandum 
to the civil rights director in region 4, suggesting that Florida At- 
lantic University be investigated as part of a compliance review; 
are you aware of that? 

Mr. WiLUAMS, I am aware of that. 

Mr, Weiss. OK. Do you know why Mr. Komer suggests that Flori- 
da Atlantic be investigated? 

Mr. Williams. It's my understanding that the office received a 
complaint. 

Mr^ Weiss. Well, in the beginning, apparently he read an article 
about the school, describing a minority scholarship plan which he* 
evidently, believed was in violation of title VI. Now, Florida Atlan- 
tic University had instituted the plan, because the Florida State 
Board of Regents had directed it to increase its enrollment to main- 
tain compliance with State minority enrollment requirements; 
that's true, isn't it? 

Mr. WiLUAMS, I have no peiwnal knowledge of that. If you are 
reading it from my document, then I would stand by the document. 

Mr. Weiss. Was this the first time that a university in this coun- 
try offered minority scholarships? 

Mr. WiLUAMS. I would doubt that, very seriously, Mr. Chairman. 

Mr, Weiss, Right. Now, are you aware as to whether Mr. Komer 
had discussions with anyone at the Washington Legal Foundations 
about using title VI to ban race-specific scholarshif^? 

Mr. WiLUAMS. I have no personal knowledge as to whether Rich- 
ard had any conversations with anyone at Washington Legal Foun- 
dation. I am aware that Washington I^al Foundation did file a 
complaint with the Department with regards to race^pecific schol- 
arships in the State of Florida. 

Mr, Weiss. But youVe not aware as to whether, in fact, they had 
l^n in consultation, Mr. Komer and the Washington Legal Foun- 
dation? 

Mr. Williams. I have no personal knowledge of it. 

Mr. Weiss. The I^partment received a formal complaint about 
Florida Atlantic University from the Washington Le^al Founda- 
tion, subsequent to that memorandum. The complaint alleged that 
Florida Atlantic University was violating civil rights law by provid- 
ing race-specific scholarships. Do you know whether Mr. Komer, or 
anyone else at the Department, discussed the complaint with at the 
legal foundation, before it was received by the I^partment? 

Mr. WiLUAMS, I have no personal knowledge, either way, as to 
whether there was a discussion with anyone from OCR or the De- 
partment with the Washington Legal Foundation. 
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Mr. Weiss. Did OCR have the authority to formally investigate 
Florida Atlantic University, including the issuance of the letter of 
finding, without receiving a complaint of discrimination. 

Mr. WiLUAMS. Yes, sir. We have 

Mr. Weiss, Now listen to my question carefully. Did OCR have 
the authority to formally investigate, to investigate, Florida Atlan- 
tic University, including the issuance of a letter of finding, without 
receiving a complaint of discrimination? 

Mr, WiLUAMS. If you're using ''investigate" to define complaints 
as oppo^ to compliance review 

Mr, Weiss. Right, you got it. 

Mr, WiixiAMS. The format of a complaint investigation and com- 
pliance review is the same. 

Mr. Weiss, But they're two different things, and you can't inves- 
tigate and issue a letter of finding without a complaint: isn't that 
correct? That is correct. 

Mr. WiLUAMS. No. We issue letters of findings with compliance 
reviews. 

Mr. Weiss. But you can't do that on the basis of an investiga- 
tion — you can*t conduct an investigation — unless you received a 
complaint. You can undertake a compliance review on your own 
initiative; isn't that correct? 

Mr. WiLUAMS. That's correct. 

Mr. Weiss. OK. I've just told you the difference between a project 
review and a formal investigation. Now, is that why Mr. Komer 
originally asked region 4 to conduct a compliance review? Because 
the Department, your office, had not yet received a complaint 
about Florida Atlantic University? 

Mr. Williams. I have no way of knowing why Mr. Komer direct- 
ed a compliance review as opposed to a complaint investigation. 

Mr. Weiss. Do you know the date on which the Etepartment re- 
ceived the complaint from the legal foundation. 

Mr. Williams, It would have preceded my being on the job, and 
so no, I do not. 

Mr. Weiss. It was on May 10, 1990, And do you know the date on 
which Mr. Komer referred the Florida Atlantic case to region 4? 

Mr. Williams. No, I do not, I have no personal knowledge of 
that. 

Mr. Weiss. It was May 1, 1990. So, 9 days later, as a result of the 
complaint from the Washington Legal Foundation, did CK^R central 
office, in fact, refer Florida Atlantic University for investigation? 

Mr. Williams. I have no i^rsonal knowledge either way. 

Mr. Weiss. But that is the case. Do you know the status of that 
investigation? 

Mr. WiLUAMS. That investigation is continuing, it has not been 
completed, 

Mr Weiss. The complaint from the Washington Legal Founda- 
tion also alleges that minority scholarships offered by the Universi- 
ty of Florida and the University of Nebraska are also illegal. As a 
result of the complaint, did you also ask that these schools be in- 
vestigated, either as a part of a formal inquiry or a compliance 
review? 
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Mr. WiLUAMS. I have not directs! that an investigation or com- 
pliance review take place at either University of Florida or Univer- 
sity of Nebraska. 

Mr. Weiss. But do you know whether there, in fact, are investiga- 
tions ongoing, of those two schools? 

Mr. WiixiAMS. At the University of Florida there is, not at the 
University of Nebraska. 

Mr. Weiss. Well, those are all of the questions that I have at this 
point, Mr. Williams. I do hope that Mr. Komer decides to honor our 
invitation. I should say, in closing, that your testimony is a study 
on how not to change Federal policy. First, we have a new Assist- 
ant Secretary for Civil Rights, with no experience in civil rights 
law, who, in one of his first actions after being confirmed by the 
Senate, decide to reverse nearly three decades of law and policy. 

Then, we learn that the policy isn't even your idea. It was the 
notion of the Deputy Assistant Secretary for policy, who apparent- 
ly acts as the driving force for the new interpretation of title VI, 
possibly in conjunction with organizations outside the governnient. 

The testimony further shows that in this mad rush to ban minor- 
ity scholarships, you violated the Administrative Procedure Act, 
which is an act to avoid just such a situation, where laws are 
changed in secret, without public notice. And in the process, title 
VI itself, one of the most important laws of this century, is so badly 
twisted and misinterpreted that its original drafters would not rec- 
ognize it. 

I sincerely hope that in the new review ordered by Secretary Al- 
exander, that none of these acts are repeated, and that the intent 
of title VI, to redress the discrimination suffered by minorities and 
to disallow any future discrimination, remains intact. Thank you 
very much, Mr. Williams, for apf»aring. 

Mr. Williams. Thank you. 

Mr. Weiss. Our second panel will consist of Dr. Ted Shaw, a law 
professor at the University of Michigan; Dr. Richard Rosser. presi- 
dent of the National Association of Independent Colleges and Uni- 
versities; and Dr. Donald M. Stewart, president of the College 
Board. 

Please step up and stand behind your chairs. As you know, we 
swear in all of our witnesses. 
[Witnesses sworn.] 

Mr. Weiss. Let the record indicate that each of the witnesses has 
responded in the affirmative. We have opening statements from 
you. They will each be entered into the record, without objection, 
in their entirety, as will other documents that we have referred to, 
and will be referring to in the course of the hearing. But we ask 
you to summarize your statement to no more than 7 minutes, if 
you can. 

Dr. Shaw, if we can start with you. 

STATEMENT OK DR. TED SHAW. PROFESSOR OF LAW. 
I NIVERSITY OF MICHIGAN 

Dr. Shaw, Thank you, Mr. Chairman. I'd like to take the oppor- 
tunity to thank you and the other members of the committee and 
the staff for inviting me to testify on this very important issue. As 
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a matter of background, 1 am a professor of law at the University 
of Michigan Uiw School; and prior to thatt worked for 9 years as 
assistant a)un8el for the NAACP legal defense and educational 
fund, and also director of the west coast regional ofTice of the legal 
defense fund; and, before that, worked in the Justice Itepartment, 
Department of Civil Rights, starting in 1979. I left there in 1982, 
because of what was clearly a change in policy. 

The views I expr^, however, are mine only. I do adopt the state- 
ment of the NAACP Legal Defense and Educational Fund, Inc., op- 
posing the position of the Office for Civil Rights on minoritv-target- 
ed scnolarships. Like many other Americans, I was shocked and 
dismayed by the Office for Civil Rights' pronoun(^ment in Ifecem- 
ber 1990, that Federal law prohibit^ universities from administer- 
ing minority tai^eted scholarshijte and the way that universities 
pr^umed they were able to administer them, under the interpreta- 
tion of the Bakke d^ision, 

Not only was this attempted policy shift a radical departure from 
the prior interpretation of title VI in its implementing regulations, 
it was ill conceived and ill advised, as a matter of social policy and 
also as a matter of educational policy. 

While the Department of Education, in the face of a firestorm of 
public criticism, disapproval, and outrage, stepped back from that 
policy in its December 18 retreat. It still constitutes an unwarrant- 
ed, unwise intrusion, and has distorted the applicable legal doc- 
trine. 

It invites confusion on the part of university officials who are at- 
tempting, in good faith, to remedy decades of centuries of exclusion 
and underrepresentation of minorities in higher educational insti- 
tutions. Efforts to open the gates of historically white institutions 
of higher education are relatively recent, that is, approximately 25 
to 30 years old, at best. 

And as a statement of the NAACP Legal Itefense and Education- 
al Fund recounts, and as the chairman has recc^ized and Mr. 
Payne recognized, when Congressman Payne was here, they have 
had limited albeit important and significant effect; 5,7 peixent of 
bachelor's d^rees awarded in 1981) were earned by black gradu* 
ates, down from 6.4 in 1976. And of 1989 master's degrees awarded, 
4.6 percent went to black students, down from 6.8 in 1976. And for 
doctorate's, it was 2.4 percent, down from 3.3 percent. 

Given these and other paltir statistics, it seems odd, if not invidi- 
ous, that the Department of Education's Office for Civil Rights 
would choose to wage war on minority targeted scholarships. 
Equally troubling is the apparent invitation by a governmental de- 
patrtment to white citi^ns to oppose minority targeted scholar- 
ship. An invitation which, fortunately, most Americans rejected. 

Nonetheless, the fact is that the Department of Education's at- 
tempt to shift policy took place in a context where is was unwar- 
ranted and uninvited. Notwithstanding the ongoing national 
debate about the appropriate scope of affirmative action, there was, 
in fact, no great demand on the part of the public to eliminate, or 
curtail, minority targeted scholarships: A fact that is borne out by 
the widespread rejection of the policy pronouncements in Decem- 
ber. 
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Unfortunately, however, the mere pronouncement of the pro- 
posed policy and OCR's analysis that would interpret Federal laws 
to prohibit most minority targeted scholarships coiuures m the 
minds of some the image of minority students unjustly benefitrng 
from substantial sums of scholarship funds, while white students 
are being turned away from the gates of higher education because 
similar funding is not available. t. . at ■ a 

It reinforces the view promulgated by some that African Ameri- 
cans and other minorities are the m<»t privileged m today s socie- 
ty, by reason of special treatment in the form of affirmative action 
of one kind or another, while white Americans are now the victims 
of racial discrimination. „ . j • • 

It barkens back to a post Civil War Supreme Court decision, a 
few years after the end of slavery, in which a Supreme C^urt jus- 
tice, unpatient with remediation measures being sought by black 
supplicants to the Supreme Court, one. that Just a few years atter 
coming out of bondage, that African Americans must stop com- 
plaining about discrimination, stand on equal footing with whites, 
and cease their attempts to be "special favorites of the law. 

It b precisely this same ahistorical impatience which enlorms 
the efforts, in the name of color blindness, of those who would 
deem minority targeted scholarships to be violations of Federal 
law. When governmental officials take such positions, not only do 
they mislead the public down the path of further divisiveuMS, they 
default on their responsibilities to provide equal educational oppor- 
tunities in higher education, and to remedy the sad history of dis- 
crimination which exists in this country. . , D LL ♦u 

Nothing in the applicable case law. whether it be Bakke, the 
Croson decision, or the FCC decision of last term, supports the 
Office for Civil Rights' present policy with respect to minority tar- 
geted scholarships. Justice Powell's opinion m regions of University 
of California v. Bakke, sanctioned the use of race as a proper con- 
sideration in an admissions decision, as long as it was not the ex- 
clusive decision. It did not speak to the issue of financial aid. How- 
ever, it would be a hollow promise if black students were told you 
can be admitted to institutions of higher education, but the funding 
is not available, , ^ ^ r t?j 

The key to analyzing the policy that the Department of Iwluca- 
tion, through OCR, is now attempting to implement, as best as we 
can make it out, is the factor that minority scholarships are, in 
fact, not the only source of money available to students withm the 
institutions that are under scrutiny. White students, m fact, are 
not being turned away from the doors of institutions of higher edu- 
cation because they do not qualify for minority targeted scholar- 
ships. In fact, the vast m^ority of scholarship funds are available 
to all students and to white students to compete for. 

What is troubling, to me, about the policy and about Mr. Wil- 
liams testimony this morning, is that it is an attempt to rush 
headlong into a position which has no basis in either history or 
present-day reality. And that attitude is, in fact, evidenced by the 
way the Etepartment of Education has failed to adequately investi- 
gate and pursue the historical discrimination that exists at the 
public institutions of higher education, the 17 States that were 
once under scrutiny, the 10 States that have been dismissed. 
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Those States, in fact, have been judged by a standard that is woe- 
fully inadequate, and some of them have been released from juris- 
diction by OCR. Others are still pending under OCKs scrutiny, but 
the standard that they are applying is not a standard which looks 
at the results of efforts to promote educational opportunity for 
black students. It is rather a weakened standard which focuses on 
some kind of good faith attempt to substantially implement certain 
measures that they have committed to implement, r^ardless of 
what the outcome is. 

In fact, it is ironic and telling that of the institutions that were 
being considered for the Fiesta Bowl among those institutions were 
institutions which had a history of past discrimination which, in 
fact, had not been eliminated. The University of Alabama is now 
being sued by the Justice Department upon OCR's referral. The 
University of Louisville, as Mr. Williams pointed out, is part of a 
system which has not yet been released from jurisdiction by OCR. 

In fact, OCR has taken steps and undermined efforts to increase 
the number of blacks in colleges and universities by revereing its 
historical position on higher education desegregation, by applying 
this new, good faith standard instead of the effect on desegregation 
standard that the law required in the past. 

As a result of this new standard, OCR has released at least six 
State systems of higher education from further obligations, to take 
steps to dismantle segregated systems. Other States are, as I indi- 
cated, currently under review. 

Of the States involved in the Fiesta Bowl, as we've indicated, one 
is the University of Lrouisville, and other States involved were for- 
mally de jure States. The standards of title VI compliance used by 
OCR are minimum, and not maximum, standards. Tney do not pro- 
hibit further measures to dismantle these de jure systems of higher 
education. This is especially true in light of OCR s new good faith 
standard for compliance and its failure to focus on the actual suc- 
cess rate in eliminating the vestiges of prior discrimination. 

As I've indicated, Bakke did not call for the complete elimination 
of race as a factor in determining admissions. It did not speak to 
the issue of financial aid at all. And it would, indeed, be ironic, as 
Mr. Williams testified, if the Federal Government were allowed to 
engage in affirmative action in the form of minority scholarship 
plans, as it s indicated it wishes to do, through legislative and other 
measures. 

And yet, States which themselves were the prc^enitors of inten- 
tional de jure discrimination would be prohibited from administer- 
ing minority scholarships. 

T might add that, in another capacity, I ^rved on the board of 
trustees of my undergraduate institution, Wesleyan University, in 
Connecticut. And that is an institution which has a commitment to 
a minority presence on campus that runs about a quarter of a cen- 
tury now. One of the concerns has been— and I don*t speak for 
Wesleyan now, but I speak as a former board member, in my indi- 
vidual capacity — one of the concerns has been the low number of 
minority students who are going into graduate and doctoral pro- 
grams. Therefore Wesleyan, like other institutions, set up a minori- 
ty scholarship fund. That fund is targeted, specifically, for black 
and other underrepresented groups. 
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That fund would not be as effective if, in fact, the standards that 
were applied were to be a standard that focu^ on economic 
status, on underrepresentation, or some other basis. It certainly 
would not be as effective. And here's the reason why: Although) Af- 
rican Americans are disproportionately poor, the vast mtyority of 
poor people in this country, as we know, are not African American; 
they are whites. 

And I would support programs which expand scholarship oppor- 
tunities for all students, including poor white students. And I think 
Congressman Sanders has put his finger right on the point, that 
part of the reason that we re in the bind we're in now, and the 
reason this is so divisive, is because we have an administration 
which has, for the past several years, or the past decade, or so, 
drastically cut back on the amount of financial aid that is avail- 
able, flowing from the Federal Government. 

And yet, that same Federal Government turns around and an- 
nounce, without any invitation, a policy which would then pit 
th(xe who are fighting over the crumbs, agaii.jt one another. That 
is cynical. And it's something that I think needs to be addressed. I 
dont think its good enough for the head of OCR to say, "That s not 
within my bailiwick. That's a problem that I recognize, but all I m 
going to do is look at enforcing the law, and do it in this way that's 
so divisive." 

The point, though, is that scholarship pr<«rams which would be 
implemented for disadvantaged students, while they would un- 
doubtedly benefit some black students, would overwhelmingly be 
white, simply because of the absolute numbers of poor white stu- 
dents who would be eligible for those programs, and they would not 
address the severe underrepresentation of African Americans and 
other minorities in these graduate and professional schools. 

Mr. Weiss. Could you bring your comments to a cl(»e? 

Mr. Shaw. Yes. I also worked on a case which you're familiar 
with, which is Guyer v. Tennessee, and that is a case that involved 
former Governor Alexander's home State. There was a scholarship 
program that was established, pursuant to the litigation that 
sought to des^egate higher education. That was challenged by 
the Justice Department, it was upheld by the Sixth Circuit Court of 
Appeals, the Supreme Court did not take that case. 

It is clear that these scholarship funds are appropriate in in- 
stances where there is past historical discrimination, some of the 
very institutions that Mr. Williams sought to single out in the 
Fiesta Bowl incident, are institutions that fall under that category, 

I hope that the new Secretary of Education backs away from this 
toHcv as far as he can go, which is all the way, and interprets the 
Aikke decision and the applicable case law in the way that it was 
interpreted by OCR in its own regulations, in its administrative de- 
cisions, prior to the announcement of this ill-conceived policy. 

In fact, a government, by prras release, suggested that there is 
another agenda. It is not true to say that they simply took these 
complaints and are trying to address protecting all persons. This is 
an effort of those who have a particular agenda to reach a point of 
color blindness when we simply aren't there yet. 

Finally, I'd like to say, and I can't resist this, although it may be 
an indiscretion, that I had an uncomfortable feeling sitting here, at 



ERIC 



38 

first, and watching a panel of Members of Congress, most of whom 
are white, questioning a black head of OCR, in which he was de- 
fending a policy that curtailed and cramped and limited minority 
scholarshi]^, while you were seeking to expand his reading of the 
law. 

But upon reflection, I thought to myself that, actually, this might 
be something that I should be consoled about. In fact, it reflects 
that we're making a great deal of pn^ress if, in fact, you are 
taking the lead on this i^ue and pushing this individual, the De- 
partment, and the administration to continue the efforts to expand 
minority opportunities. Fll take any questions at any time. 

Mr Weiss, Thank you. Dr. Shaw. Well hold questions until 
we ve finished with the testimony of all of the panelist. 

Dr. Rmser. 

STATEMENT OF RICHARD ROSSER, Ph.D., PRESIDENT, NATIONAL 
ASSOCIATION OF INDEPENDENT COLLEGES AND UNIVERSITIES 

Dr. Ro^ER. Mr. Chairman, Mr. Sanders, thanks so much for the 
opportunity to testify. This is an extremely important issue, and I 
want to thank you in particular, Mr. Chairman, for your oversight 
of this Office for Civil Rights. I think we have all seen this morn- 
ing how necessary and helpful this is. 

Mr. Payne commented about the confusion out there as a result 
of what we have seen over the last few months. Believe me, it's not 
just confusion, it is chac^, in terms of understanding where we are 
going and where we will end up. Mr. Hobson talked about the chill- 
ing effect of all of this on parents and students. And believe me, it 
is a chilling effect. What does this country seem to mean in terms 
of its attitude towards helping us bring minorities into higher edu- 
cation? 

Now, Vm testifying on behalf, of couree, of the National A^ocia- 
tion of Independent Colleges and Universities, 1,6(H) schools, but 
I'm also here on behalf of the American Counsel on Education. So 
Vm going to be talking, to some degree, about all higher education, 
but more specifically, about private higher education, because pri- 
vate higher education has been affected more than any other 
sector, I would argue, because of what started last December, 

We've always had a commitment to access, in our private col- 
leges and universities, and to diversity. It isn't widely known today 
that, in terms of family income, family incomes of students going 
to private colleges and universities now are essentially the same as 
the family incomes of students going to 4-year State universities. 

Another thing— and this gets to the point of what we are talking 
about today— we now enroll essentially the same percentage of mi* 
norities in private colleges and universities as do State colleges and 
universities. And the minority percentage on our campuses is in- 
creasing faster than it is at State college and universities. Why is 
this? 

It's because we are putting massive amounts of financial aid into 
play to enable students to come to our institutions. Unfortunate- 
ly — and Mr. Sanders, I'm delighted that you mentioned this — Fed- 
eral aid is going down, to our students. State aid was doing fairly 
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well in some States, but now that so many States are in economic 
difficulty, they're having to cut it. 

On the contrary, because of this, we have increased our own com- 
mitment, from our own private institutions, to something like $4 
billion this year. That's undergraduate and graduate. That is more 
than all the Federal aid, including the subsidy on the Stafford 
loans, that will come to students in private colleges and universi- 
ties. 

Now, this means, if we put this in terms — and Mr. Shaw referred 
to this— 65 percent of our students are now receiving financial 
aid— and obviously, that is from all ethnic backgrounds. Seventy- 
two percent of our Hispanic students are on aid, and 82 percent of 
our Afro-American students. Again, I don*t need to explain that. 
How have we been able to do this, not just the amount of aid, but 
clearlv, these special pn^ams we're talking about? 

We ve had special scholarship for years — you would know these; 
youVe seen them listed in college catalc^— for ethnic groups, for 
minorities, for men, and incidentally, also for women. And I might 
note — this has not come up, but one of the things that Mr, Wil- 
liams announced back in December that he was going to investi- 
gate, was a question of sexual discrimination as it would relate to 
various prc^ams. Why shouldn't we then raise into question any 
scholarship specifically for men or for women? 

Now, we thought we were following national policy. Again, we 
had the Civil Rights Act of 1964; we had the Bakke decision, as you 
said, Mr. Weiss; we then had, I think, within a few months after 
that, a clarifying statement from the Itepartment, saying that 
Bakke did not limit these scholarships. We had specific departmen- 
tal rulings— this famous letter to MIT in 1981, saying that minority 
scholarships for engineers were perfectly legal. We had the regula- 
tions, which, of coun^, as we know, have never been rescinded. 
And then, Secretary Cavazos for months had as his m^or theme 
increasing minority participation in all of education, but in particu- 
lar, in terms of higher education. 

But even without all of this, our schools, our private colleges, 
thought they were doing the right thing and the necessary thing. 
This society is not colorblind; we all know that. We all hope we will 
get to that point where it is colorblind, but not at this point. 

Believe me, before I took this job I spent 10 years as president of 
DePauw University, in Greencastle, IN. We had to have minority 
scholarships to get students to DePauw Univereity. This is true, I 
would guess, of the majority of our private colleges and universi- 
ties— wnich historically, of course, were essentially white institu- 
tions. We had to reach out and indicate to minorities that they 
really were wanted. 

Before last December, frankly, we didn't know how many pro- 
grams we had among our colleges; we never had to ask. The ques- 
tion was never even raised. But a few days at ^er Mr, Williams re- 
vealed what is now apparently no change— we thought it was, at 
the time — we sent out a survey to all of our schools— incidentally, 
that was on Friday, December 14, and then, on the following Tues- 
day, we had the famous press conference with the release of De- 
cember 18. I then sent out another letter after that, saying, **By 
the way, would you tell us how many of these scholarships are 
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funded out of institutional funds?" That question had never been 

These were the results: Nine out of ten independent colleges and 
universities now have some kind of scholarship, one or more, spe- 
cifically for minorities. One out of two of our graduate institutions 
have scholarships specifically for graduate students. Most include, 
of course, financial need, or merit, or some other qualification. 
We're now talking about 15.000 undemraduate scholarships for mi- 
norities, about 1,200 graduate scholarships. The average undergrad- 
uate grant is $6,800, $9,(K)0 for graduate students. And 80 perwnt 
of this money comes out of institutional funds— a very critical 
point, as you know. 

Well, where are we now? We have this December 18 press re- 
lease, which I think we need to give some attention to, because to 
me, this must reflect some very careful thinking, or at least so they 
thought, by the administration. I do not believe that is a Depart- 
ment of Education press release. I think that is a carefully 
thought-out policy by the administration. , x- 

Whether or not it was ever legal— I mean, we all thought that if 
it were not legal, it clearly soon would be, or the attempt would be 
made to make it legal. We were very encouraged when Secretary 
Alexander indicated during his confirmation hearings that he 
wanted to pull that back. But yet, I know he was quoted on the 
"Today Show," yesterday morning, as saying he didn't think that 
there ought to be distinctions based upon race. 

So I must say, I have to come back to this I^ember 18 memo 
and just indicate to you the problems that we see with it. First of 
all, the administration starts out by saying it believes in voluntary 
affirmative action, and I was very happy to see that. The press re- 
lease also— it doesn't say this, but clearly the implication is that 
congre^ionally directed scholarshii» are perfectly legal. 

State and local government— and I don't know which local gov- 
ernments give scholarships, but anyway, that was in there— State 
and local government scholarships would be left to the courts; the 
Etepartment had no administrative method of endoreing these. 

But then they got to private colleges and universities, and said it 
was perfectly OK if we used outside funds which were giwn to us; 
we could not use our own funds. Now what is more voluntary than 
the use and designation of our own funds? Frankly, this distinction 
is so bizarre that we just cannot understand it, to this day. 

Incidentally, we called up the I^partment the next day, and the^ 
said that word "private" should not have teen in there. I haven t 
heard this this morning. The word "private" should not te in 
there, so therefore all institutionally provided scholarshii» by State 
institutions, are also in question. Incidentally, there are many of 
those, as I think you will hear later. 

Then, we had this 4-year transition period, but yet. now I hear 
that things will be held up for 6 months— we have those seven com- 
plaints—will be held up for 6 months. But then, after that, the De- 
partment apparently feels that it will have to take action. So this 
4-year transition period— how can you feel safe with that, if the De- 
partment had to investigate, if it would be called upon to do so? 

So consequently, we are very uneasy about this whole situation. 
We think it needs to be resolved, as quickly as possible. Right now, 
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we have students trying to decide whether or not they're going to 
come to our schools next year. We've got our colleges and universi- 
ties wondering what they should do about these pn^rams. They'll 
stick with them, but they are not very sanguine. We simply don't 
know. 

In my view, the only solution is to go back to where we were 
with this guidance, this departmental regulation, these interpreta- 
tions which served us so well for so many years. Because, if we do 
not do that, if we end up somewhere in the middle, this is going to 
have a devastating effect, I think, in setting back our attempts to 
really make ourselves accessible to minorities from all walks of 
life. Thank you very much, 

[The prepared statement of Dr. Rosser follows:] 
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Thank you, Mr* Ch»ira«n and m«Bb«r» of tho cowaittaa. My 
MM im Richard F* BMsar, and X aa praaidant of tha National 
Mapciation of Indapandant CoXlaqaa and imivaraitiaa (HAIW) . Tha 
toarioan Council on Education (ACE) , an uabralla or9aniaation 
rapraaanting all aactora of Aaarican highar adueation, joina KAICU 
in thia atatanant. I as vary plaaaad to taatify bafora you today 
on an iaaua that ia critically important to our aaabaras 
financial aaaiatanca in tha fora of acholarahipa for aaabara of 
ainority groups — and vomen as wall. 

Baekaround 

HAICU's nsBbership includes mora than 840 collages and 
unlvarsities. Our Bjembership is as divorse as the nation itsalf . 
NAICU institutions includa traditional libaral arts collagaa, 
major rasoarch universities, church- and faith-relatad colleges, 
hiatorically black colleges and univeraities, voaan'a collages, 
junior colleges, and schools of law, aedicine, anginearing, 
business, and other professions. This extraordinary diversity 
offers students a wide selection from which to choose tha tyi^ of 
education that will best serve their interests, needs, and 
aspirations. 

Enrolljaenta at independent colleges range from fewer than 100 
to acre than 30,000 studontsf vmila we enroll 21 percent of all 
students, we award 33 percent of all baccalaureate degrees, 40 
percent of all waster's degrees, 36 percent of all doctoral 
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dfigr«»», and 60 percent of all first professional d»9rMS in 
fields such as law, medicine, engineering, and business. 

C0mit»en » to Access 

NAICU institutions are coMitted to increasing the enrollment 
of Binorities In our institutions. Xn 1988, the year for vhich 
the »ost current statistics are available, the proportion of 
minority students enrolled in four-year independent colleges and 
universities was IB. 2 percent, compared with 17.8 percent in 
four-year state-supported institutions. Of the 18*2 percent 
minority enrollment in our colleges, 8.1 percent were African 
Americans, 6.2 percent were Hispanica, 3*5 percent were Asian 
Americans, and 0.3 percent were native Americans* 

In order to increase the minority enrollment in our institu- 
tions, we must provide financial assistance where needed, and we 
do. According to the latest figures from the Department of 
Education, 82 percent of all African American undergraduates 
attending independent colleges and universities received financial 
assistance, as did 72 percent of all Hispanic undergraduates, and 
59 percent of all Asian American undergraduates. In 1986, 309,000 
minority students attending public and independent colleges and 
universities received a total of three-quarters of a billion 
dollars in aid from the institutions' own resources. 
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In order to aftsoss the iapact of the t7«S« Depertsent of 
Education interpretation of the legal etatue of echolarehipfi 
designated for minorities, the National Xnetitute of Independent 
Colleges and Universities {HXICU} sent a questionnaire to its 
seaber institutions. The survey vas returned by 315 institutions. 
These responses have been statistically weighted to reflect 
approxiaately 1,600 independent colleges and universities 
nationally. The results of the survey are attached to thie 
statement . 

NIICU found that nearly nine out of ten independent colleges 
and universities have one or more scholarship programs deeignated 
for minority undergraduate students. Half of our institutions 
have programs designated for minority graduate and professional 
students- Most programs use factors other than race, including 
financial need and academic merit, as criteria for making an 
award. Only 13.7 percent of the programs and 2,8 percent of the 
funds are earmarked for scholarships awarded solely on the basis 
of race. 

Nearly 16,300 students receive awards under these programs — 
15,100 undergraduate and 1,200 graduate students. Approximately 
S114 million in aid is provided for this purpose. The average 
undergraduate recipient receives $6,800 from these programs, and 
the average graduate student receives $9,000. More than three- 
quarters (79.3 percent) of the funding for these programs cowes 
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froa th« institutioM' ovn r«»ourM«. thm r«maind«r cmm from 
fedsral (7.0 percant) , Ptate p«rc«nt) and ethar •owc«» (9.9 
p^rcMt) . HMrly ona-(|uartar of inrtitutlona raportsd tliat «i«y 
vara abla to maat tha mi calculatad financial naad of all 
adsittad undargraduata atudanta. 

Tha «^ OCR «Policv« 

Tha prograaa va bava mada in incraaaing tha anrollaant of 
ininoritia« was Bariously underainad by tha announcawant fron tha 
Education Dapartaant'a Offica for Civil Righta (QCB) that our 
achoola run the risk of violating tha Civil Righta Act of 1964 if 
thay award rac«-ap«cif ic acholarahipa. In Aaaiatant sacratary 
Nichaal I-. Willia»»'a l«ttar of Dacambar 4, 19»0 to John Junkar, 
axacutiva director of tha Fiaeta Bowl, Hilliama atatad that »tha 
Titla VI regulation includes aevaral proviaione that prohibit 
racipianta of ED funding froxa denying, raatricting, or providing 
different or sogregated financial aid or other program banafita on 
tha basis of race, color, or national origin. . * . OCR inter- 
prata these provisions as generally prohibiting race-axclusiva 
acholarahipa Tha letter goes on to say that "the universities 
that those students attend [ths University of louisvilla and the 
University of Alabaoa) nay not directly, or through contractual or 
other arrangements, assist the Fiesta Bowl in tha awarding of 
those scholarships unless they are subject to a desegregation Plan 
that mandates such scholarships." 
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On th« of turn Justifiabl* outrage «xpnss»d by mmabrnvB 

of tilt higher •ducation and civil rights comunitioa. OCR ravaraad 
ita controvaraial policy announca»ant ~ but «ily partially. Wa 
ara nw told that while •the administration fully andoraaa 
voluntary af f irmativa action in highar aducation, and ancouragaa 
aducational opj^rtunitiaa for ainority and diaadvantagad atudanta. 
. . ED haa dacidad that tha Titla vi ragulationa will ba anforcad 
in auch a way aa to parmit univaraitiaa racaiving fadaral funda to 
adniniatar acholarshipB astabliahad and funded antiraly by private 
persona or entities where tha donor rastricta eligibility for auch 
acholarahips to ainority atudanta. It goes on to aay that •'under 
Title VI, however, private universities receiving federal funda 
may not fund race-exclusive scholarships with their own funda," 
f£afi U-S. DepartMnt of Education News Release, I>ac. 18, 1990.] 
wo are relieved that OCR has begun to modify ita poaition 
regarding ainority acholarship programs. It now beliavaa that 
scholarships {such as those awarded by the Fiesta Bowl) that are 
specifically reserved for minority students ara consistent with 
Title VI of the Civil Rights Act of 1964- However, OCR has added 
to the confusion about what is permissible for colleges and 
universities that award scholarships to minority students from all 
other sources. It has drawn a distinction between restricted 
funds and other funds available to private colleges and univer- 
sities to award minority scholarships. By doing so, OCR seems to 
suggest that private colleges and universities may accept money 



-5- 



ERIC 



48 

froB donoM who datignata that it hm spant on oinorlty acholar- 
•hipir tout thay cannot usa thair ©wn funds for tha idantical 
purpoaM. TMa notion is patantly absurd, and haa no lagal 
fo\indation. 

Tha naw OCR policy aXso conflicta with tha dapartaant'a 
appaal to collagas and univeraitias to find waya to enroll and 
ratain minority atudanta. Ita «ndor»ajnant of voluntary 
affiraativa action rings hollow and affactivaly tias our hands, 
pravanting us froia practicing what OCT praaches. 

The administration's reviaw of tha OCR policy ahovs tJ\0t It 
understands the iwportanca of incraaaing the nuabar of ninoritias 
on our cdjspuscs henca tha rapid ravision of Assistant Sacrctary 
Williaas's first announceinent. But tha ravision continues to 
raflact a fundamental lack of Xnowladga about the way collagas and 
universities finance their student aid prograas, the overwhelming 
aajority of which use unrestricted funds* In fact, 61,5 percent 
of all scholarship and fellowship expenditures by both public and 
private institutions in 1985-86 were derived from unrestricted 
funds. ISMS. Department of Education, Kational Center for 

Education Statistics, ^Financial Statistics of Institutions of 
Higher Education,** 1985-86, 1 Moreover, the KTICU survey corrobo- 
rates our view that the overvhelning majority of ra*. ^-specific 
scholarships awarded by independent colleges and universities are 
funded from the institutions* own resources. 



ERLC 



52 



49 



Private coiisgnB and univ«r»itia» um »onay fro» a variaty of 
spurcfis, including raatrictad achoXarahipa {which ara vary faw in 
nuBbar) and contribution* fron aluani and othara, to provida 
financial aid. Thia aid ia awardad to atudanta b*aad on ottd? 
UlMt in particular fialda auch aa athlatica, ■uaic, and acianca? 
and di veraitv . Scholarahipa hava anablad ua to anroll an 
incraaaing numbar of minority atudanta who hava baan hiatorically 
underrepraaentad on our casjpuaaa. Nov tha OCK talla ua that our 
affortfi to proiBOta divaraity violata fadaral law. 

This naw policy coms after a dacada of guidance froo tha 
fadaral goverwaent indicating that acholarships targeted for 
minorities were legal. For example, in responae to a cooplaint 
filed against the Massachusetts Institute of Technology (MIT) 
concerning its Minority Tuition Fellowship Prograa. the Office for 
Civil Rights at the Departoent of Health and Human Services 
concluded that MIT did not violata Title vi pf the Civil Rights 
Act of 1964 by excluding the cocplainant fro» ite program. [SM 
letter of the Department of Health and Human Services to unnamed 
complainant. Complaint Number 01-30-2046, Sept. yo, 19810 

In its letter of findings dated September 30, 1981, OCR 
wrote: *The Title VI Regulations atate that . . a recipient in 
administering a program may taXe affirmative action to overcome 
tha effects of conditions which resulted in limited participation 
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by SMraons of a particular raca, color, or national origin.'* It 
alao citad tha illuatrationa qivmn in tha ragulations ragarding 
^raiaaibla voluntary affiraativa actions 



"Evan though an applicant or raciPiant haa nmvmr uaad 
diacriainatory polieiaa, tha aarvinas and banafita of tha 
prograa or activity it ad&inistara My not in fact hm agually 
availabla to aosa racial or nationality groupa« in such 
eircusataneaa, «n applicant or xacipiant may proparly giva 
apaeial conaidaration to raca, color, or national origin to 
aaXa tha banafita of ita prograa aora vidaly availabla to such 
groupa, not than baing adaguataly aarvad. For axaspla, vhara 
a unlvaraity ia not adaquataly aarvii^ ga^y of a particular 
racial or n atienalitv oroup it WMy aatabliah apaeial racruit- 
' aant poiiciaa to aaka ita program battar Movn and sora 
raadily availabla to much group, an^ taka othT atapa to 
provide th at group vith »ora adaquata aarvica." {Emphaaia 
addad) . 

f Saa lettar of R. Randolph, Acting Diractor, OCR, O.S. Dapart* 

Mnt of Education, to Dr. Paul Cray, Frasidant, MIT, Saptanbsr 
30, 1981, in which ED raached the sasae rasult.J 

Tha OCR in the Department of Education reached the aana 
concluaion in 1982; "The {Title vj] Regulation explaina that 
remedying the effects of past discrimination may req[uire mora than 
the application of a race-neutral policy and » . . that voluntary 
affirmative action in tha absence of paat discrimination may 
include race-conscious behavior." [Sm U.S. Department of Educa- 
tion, Office of the Assistant Secretary for Civil Rights, lettar of 
Burton Taylor, Director, to unnamed complainant (March 24, 1982)*] 

To my knowledge, the OCR regulations cited in these letters of 
findings (34 C.F.R. Section ioo. 3 (b) (6) (ii) and Section 100. 5(i)) 
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liav« not hmmn xmmcindmd or raviSMl in any Mnnor. To do so would 
M<iuir» netics in thm ftdtrfll Rwistftl and opportunity for thm 
public to cosMnt. W« hav» M^n no such noticos. Ttiu«# m suBt 
quostion th« procodural and logal tesoa tor th« rocmtly announced 
policy ehango that cloarly conflicts vith tho policy oabodiad in 
thm abova-Mntionod lattar of findin^a. 

Koraovar, nona of tha Supra»a Court daciaiona that aay ba 
ralavant in thia eaaa support tha OCR's policy ravaraal. ISM 
S.g., RMsnts of <^K^ Univsrsitv of Callfomin V. BakXa. 430 V.S. 
265 (1978) 1 and Cit tY pg Rt ^^c"^ gfO'QW Co>. 109 S. Ct, 70€ 

(1989) O In fact, OCR found in 1983 that tha fiaU^ daciaion, which 
vaa basad on a controvarsial admissions policy at tha Univarsity of 
California at Davis, was not con^-.rolling as to tha award of 
financial aid. It want on to state that the use of voluntary 
affiraativa action efforts was consistent with gfthHfl' [£flft 
Dapartaant of Education Msaorandum to Gilbert D. Roman, Regional 
Director, Region VIII, from Joan Standlaa, Deputy Assistant 
Secretary for Civil Rights, regarding policy clarification re Title 
VI and minority fellowship programs at tha XJniversity of I^nver 

{March 22, 1983) O 

In 1969, OCR reportedly dismissed a complaint against the 
University of Colorado Medical School, which awarded financial aid 
to minority students under tha Patricia Roberts Karris Fellowships 
program, [Sfifi Washington Post, December 15, 1990. J This is a 
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program created by Congress and adainistared by the Departaant of 
Education, It is ironic that th« dopartmant approvaa of fadarally 
ftindad scholarahipa that Congress establishea for groups tradi**' 
tionally iinderrepresented in higher education, but not of privately 
funded efforts initiated by the collegee themselvee to echieve the 
eaoe goals. Surely the drafters of the Civil Rights Act of 1964 
did not intend this results 

The steps that our colleges have taXen and will continue to 
take to increase the number of underrepresented students on our 
campuses are entirely consistent with the nation's policy to 
promote equal educational opportunity for all Americans. The 
legislation that the lOlst Congress considered (and in one case 
approved) exemplifies ths goal of providing access to higher 
education for all students. For example, the Twenty-First Century 
Teachers Act (H.R. 4130) would have awarded financial assistance to 
institutions of higher education for programs to identify, recruit, 
and retain students to enter the teaching profession • In this 
legislation, minorities were specifically earmarked for assis- 
tance. In the Excellence in Mathematics^ Science and Engineering 
Education Act, Public Law 101-589, signed into law by President 
Bush on November 16, congress stated that '*women and minorities are 
significantly underrepresented in the fields of mathematica, 
science and engineering," and that its national objective was, 
among other things, to "substantially increase the number of wcsen 
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And ainorltias pursuing carMM in math»aatic«, »ci«nc« and •ngi- 
»Mi«ring.» Title IV of th« legislation is Bp^ciSicftliy targeted to 
•ncouraga woasn and ninorities to antar tha math, acianc, and 
anginesring £i«lda< 

*Du ara no doubt awara of tha minority and gsndar-baaad 
acholarahipa provided undar tha Highar Education Apt of 1965 as 
aoandad, including tha Patricia Rotoarts Harris Graduata Pallowahips 
for financially disadvantaged woaan and ainoritias, which was 
fundsd at $17. 6 aillion in FV 1991, and tha Minority Participation 
in Graduate Education Prograa, funded at S5.9 Billion in FY 1991. 
What we are doing in higher education with our own resource, is no 
less iaportant. Our goal is the same — to recruit and retain 
Binority students and women, who have been historically under- 
reprgsanted in higher education. 

I have suggested in ay testiaiony that gander-based scholar- 
ships ara in Jeopardy undar the OCB'a recent interpretation of the 
law. Title IX of the Education AasndBonts of 1972 derives froa and 
is analogous to Title VI of the Civil Rights Act of 1964. [Sfifi 20 
U.S.C. section 1681 fit sea. 1 Thus, programs established by aany 
colleges and universities for the purpose of recruiting and 
retaining underrepresented women in various academic and profes- 
sional fields nay also be of questionable legality. 
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Tha Ottota laaua 

Z vivh to raphasixo Uiat schoXarshlps usfid to racruit and 
retain under raprssant ad minor itias ard vomen ara not guctaa » 
Quotas d«ny access to highar aducAtion« and without a court ordarr 
say hB illegal under both the CoTistltution and federal etatutee. 
Minority or gender-based scholarahipe do not establish or consti- 
tute a barrier. While scholarships »sy make it easier for minority 
students to attend a given institution , they guarantee neither 
entry to nor graduation from an institution. 

The OCR under Alex ander's Leadership 

The OCR policy leaves many issues unresolved. For example* 
the Dscembej 18, 1990 stateTsent does not maXe clear whether 
programs that consider factors in addition to race (but for which 
rare is the primary criterion or ia given substantial weight) ore 
consistent with Title V2. May "race^plus" criteria be used to 
benefit subgroups (e.g^ African Americans and Hispanics) and not 
others {e.g. Asians), where the latter group is not underrepre- 
sented in the student population? What if race-exclusive 
scholarships are only part of a larger pool of student aid funds 
and nonmlnorities are in no way barred from receiving other aid to 
attend college? 
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During his confinsAtion hearing on F#bruary 6, 1991, 
S«er«t«rya«signata Laaar Alexandar tastifiad that ha vould raatora 
tha atatuB ijuo prior to tha Dacaaber 4, 1990 announcaaant and would 
initiata a raviav of tha antira iaaua. Vhila wa ara plaaaad that 
Govaraor Alaxander has rascindad tha Dacaxobar 4 and 16 praaa 
statamanta, we bus* arga that any raviav procaad "with all 
dalibarata spaed,** as tha Supreme Court urged in Brovn v. Board of 
Education. Colleges and universities should not he laft painfully 
waiting until the confusion created in December is finally 
resolved* 

Secondly, the OCR review should not resjlt in a restoration of 
tha December policies. There is nothing in the spirit or the 
latter of the civil rights law that Justifies the conclusion that 
private colleges and univers^i ties say not use their own resources 
to fund minority schol^ ^:.ips. Nor, would we argue, is there 
anything to support O^^vs absolute bar of scholarship prograns that 
take race into account. 

Thirdly, no institution whose financial aid policies are 
scrutinized during this review and who fully cooperates with oCH^a 
investigation should be exposed to undue liability or prosecution. 
Finally, we must urge that all future policies enunciated by OCR be 
issued using the notice and comment process set forth in tha 
Administrative procedure Act* At the very least, OCR should not 
engage in policymaking by press release* Such actions undermine 
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th« democratic principles that are th« foui^dation of the atoini- 
strative nilenakin? process « 

He hope that Secretary Alexander will worX with NAICU and 
other aeobere of the higher education ooamunity to achieve a policy 
cone is tent with the purposes for which the Civil Right* Act was 
established* 
Conclttsion 

The national Association of Independent Colleges end 

Universities calls upon the administration to rescind persianently 
and unequivocally the policy directive embodied in the Education 
Department's Deceiaber 18, 1990, news release • If the adainistra- 
tlon does not exercise leadership in this issue, it will cell into 
question virtually every financial aid program of every private 
college and university in the country, create chaos on our 
campuseSi instigate a barrage of unwarranted litigation, further 
discourage minority students from applying to college, and 
exacerbate the severe shortage of educated workers that this nation 
will face in the next century. 

Thank you, Kr. Chairman, for your leadership and vigorous 
oversight of OCR throughout the years. We value your commitment to 
equal opportunity in education. 

f i f 
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nUAL RESULTS 

WXXCD SURVEY OH WlttaaTY SCT OIAM HIPS AT 
mOEPEKI^HT OOXXECm JUID UHJVBRSITIBS 

In ord#r to Bnmmm thm ii^xact of U.S. Ojpart^t of 
Education's intarpratation of tJia lagality of 

for minority »tudant», HIICU »«nt a quaatlcmwiro to it» 836 ■•■^•f 
iSt?t«?ion;. Thm following ouwary i. baa^S on 315 ramponaa. that 
Hava hmmn atati.tically i«i9btod to rafljct W^^^Jf^^Jy i'tS?., 
indapandant collogaa and xuilvoraitiai nationally. All data rafar to 
tha 1990-91 acadanic yoar« 

a Naarly nina out of tan {89.3 parcant) indapai^ant collogaa and 
univaraitiaa bava ona or mora acholarahip programa daaignatad for 
minority undorgraduata atudanta. Half (49,3 parcant) of indapendet^t 
inatitutiona hava acholarahip program* daaignatad for minority 
graduata and professional studants. 

a In addition to raca, most programs {8€.3 parcent) and most of tha 
fund* (97.2 parcant) includa financial naad, acadamic marit, or 
othar factors a»ong tlia critaria for making an avard. Just 13.7 
percant of the prograaa and 2.8 parcant of tha funds are for 
scholarships in which raca is the sola criterion for making an 
award. 

• Approximately 16,300 atudants recaiva awards under these progra»s — 
15,100 undergraduates and 1,200 graduate and professional students, 

a independent colleges and universities award approximately $114 

wiliion in aid under these progress. Most (90,8 percent) is for aid 
to undergraduate students. 

• The average award is $6,800 per undergraduate student and $9,000 per 
graduate student. 

a The institutions theaselves are tha principal source of funds for 
these programs. More than three-quarters (79.3 percent) of the 
scholarships are froi» institutional resourcaa. The remaining 
portion cones froa federal C7-0 parcant), state (3.8 percent) and 
other (9. 9 percent) sources. 

e Approximately one-quarter (24.5 parcent) of independent colleges and 
universities reported that they are able to meet the full calculated 
financial need of all admitted undergraduate students. 

3/91 
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Mr. Weiss. Thank you. Dr. Rosser. 
Dr. Stewart, 

STATEMENT OF LAWRENCE GLADIEIJX. WASHINGTON DIRECTOR, 
THE COLLEGE BOARD. ON BEHALF OF DONALD M. STEWART. 
PRESIDENT 

Mr. Gi.'.DiEUX. Thank you, Mr. Chairman. My name is Larry 
Gladieux, I'm Washington director of the College Board. Don Stew- 
art, president of the College Board, sends regrets, he feels very 
deeply about this issue. 

Mr. Weiss. My apolc«ies to you. 

Mr. Gladieux. That^s all right. He feels very deeply about this 
issue, wanted to deliver his statement himself, today, but last 
minute circumstances made that impc»sible. 

Mr. Weiss. Well, you know we have his prepared statement; 
thats in the record, in it's entirety, and I hoj^ that you would 
simply summarize his, or your, thoughts. 

Mr. Gladieux. I will do so, very briefly. Last December, when 
this isue first came in to the national siwtlight, the College Board, 
which represents 2,700 member schools and collies, expressed op- 
position to the apparent change in policy by OCR. We were con- 
cerned about the legal implications, but more immediately, we 
were concerned about the chilling effect, which has been men- 
tioned several times this morning, the negative signal that is sends 
to young people. 

IX)n Stewart submitted testimony to the Education and Labor 
Committee at that time, and Iton Stewart, who is an Africar.-Amer- 
ican himself, delivered a personal and direct message to minority 
students, and I think that bears repetition now. 

He said to students, "Do not be di«:ouraged. The recent contro- 
versy over minority scholarships may be confusing, but the oppor- 
tunity and the funds are still there. Don't let an ill-timed and ill- 
considered press release by one Federal official in the Department 
of Education deter or shatter your dream of higher education." 

At the Coll^ Board, we operate the college scholarship service, 
and we have learned, over the years, that even the discussion of 
possible cuts in financial aid for college-bound students creates the 
impression that aid has, in fact, been reduced or eliminated. And 
as a result, many may not apply for the aid that is there for them, 
and that they need. That happened in the eariy 1980's, with the 
headlines about m^or cuts, or elimination, of Federal student aid. 
The announcement on race-based scholarships, in Etecember, uo 
doubt has had something of the same, again, chilling effect. 

Minority scholarships are only one strategy, but an important 
strategy in democratizing access to higher ^ucation and fostering 
diversity on our campuses. Like the National Association of Inde- 
pendent Colleges and Universities, we have conducted a survey of 
our College Board members on the awarding of such scholarshiiw. 
And the preliminary results might help to put this issue in per- 
spective and will supplement the NAICU survey. 

In our survey, we found that about 1,000 public and private col- 
leges award some type of minority scholarships. But only 10 per- 
cent of those colleges awarding minority scholarships award any of 
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that aid exclusively on the basis of minority status. The other 90 
percent considered financial need or other criteria, such as academ- 
ic standing or leadership, in addition to minority status. 

And overall, relatively small percentages of financial aid are in- 
volved. At the schools offering minority scholarships, only 4 per- 
cent of all grants and scholarships are awarded on the basis of mi- 
nority status plus financial need. Three percent are awarded on the 
basis of minority status plus some other criteria, beside financial 
need. Only 0.3 percent of grant scholarship awards are made on 
the basis of minority status exclusively. 

Any policy or action by the Office for Civil Rights that would end 
these programs, or put a cloud over these efforts, sends the wrong 
signal and points us in the wrong direction. We ui^e the new Sec- 
retary of Eklucation to clear away the fog and unequivocally re- 
scind the Etecember policy statements by Mr. Williams and by 
Office for Civil Rights, 

If these policies, or apparent policy changes, are allowed to 
stand, the clear message it will send to young minority men and 
women is that their options are limited. Coming after so many 
years of trying to encourage broader and fairer accras to a higher 
education, as a matter of social justice and for our economic well- 
being as a country, that would be a tragic outcome. 

Our testimony boils down to two messages: To minority students: 
Do not be discouraged; the aid is still there; it's still ix^ible to go 
to college. And to the new Secretary of Education: Please clear 
away the fog. Thank you, Mr, Chairman. 

{The prepared statement of Mr. Stewart follows:] 
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The Co^irqe Board 



PRtMinNI. m COlUGt BOARD 
tu the 

HiMAl W^VlJ^fSHiNT NATIONS SUBlOHMU 1H 0« HUMftN SliUWi I s 



U.S. (W.HiSS 



I f.^nt tf tummrnd thr Ch.nT iif this -iyk i'mwUlcr. Rpprrvrnf.it ur ]t'<1 Hr's'-. 
fot (onvrnintj tnddy's hear )ng ^nd for providjnt^ tnrum to flt^cu^s furlhtv t^H' 
dwdT-Uino uf rjre-speMfic KhoKuships. Dn bt»hrt)1 Df thi» Cn)i<>qr Board^s mn 
mffflftfr ichooU, cc^Hftje^ and univtjrsuifs, I am plea!.ed to offer tpstifflonv on 
an i5sur of smh innxirtanfP not only ta fninorit.v students, thnr f<fuc .it !<m.O 
aLcess and upportunity. but also Xv the vUdUty of Amrritan rdiudtjun. 

Uf>t Dptemher, when lh)!i \ssu^ fust <.<mr into the ndtiona) spptH^^'t as ^< 
re«.ult of Assistant Serretary ^or Uvil Piyhts Muhaol WiM^ams abrupt 
dnnuumeiiH'nt Imiting the use t stre-^piM i f sthoJ^rsbtps , the i..>l)e.)>' P.mt^I 
pjiprr^sed its opposition to the poluy- J w^s cyncernetl not only ^ith tbr 
1ei3d1 iipplu-dtions pf thf anooufiienKMit , t«t aUo with ttir damaging and 
neaattve Ptfect it might ha*e on the e^lucatjondl hnpp$ of minoMlv students. 
As a Wdsh)rtgtf>n Post editorial statei, "the signal sent micjht <Hs<Pi>rc!yr not 
onl> applkafits, 'but aHo jnsti tut urns th^t rfight tear teij.<l olhei 
governiTX'ntal in^ediwents tn prrfert h <nnst )t»t tpna! efforts tothAnnt^l 
tPTld»n Qrants to poor m^noMty youths/ 

Ihu Jnessdge to students at that tif^ie bears rrpetitum non: To not be 
distpuragtnf, the retent vontfe^«ers> over mmur tt> sch^Ursbips ni^iv br 
itmfusfng, . Put the opportiinitv and the funds are stiM there. OiMi' t »rl 
an Ml-timpd ^^nd i P-considfred press release b> vnf Assistant Seu^t^^v 
thr Department of Nutatjon detef or shattrr your dream of hit^her ediifatiiMi 

In the interveninq months. I h.»vp been erHouraqed by tlie stdtewnts v^ 

retary of fduratJon \ ^mr Ale*amtef durina his nomination hearir>q*. nhvu be 
noted that the pohry afmomued by Hr. HjUiams treated a missive flmuur^t of 
unnecessari^ f onfusum" ; further, he s*nd f^Deges n*>eded to tell Tn^n('Mt> 
students that 'i»e want you in" and no fol leye should ''slow down' its etfi^rt 
*»hUe i^aitinq for the Hepaftrnt'ot ity tUf^fv the issue. Ihr Sf^MetaM '. 
announced plan to fully rfrie^ pnlwv /M^rn'or^il, ■ / h ^ ' i; • 
fonsu It at M^n «Jtn U'Hrue ^in-i Ld- . f m ' ) '■ ' 

meiiiber < of (orKjres^ 1 r** ., . I t^i )' • ' ' I' ' ;'" ^ • ■ '* 
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As ihv President of Xhv Li-^llegr Board, an educHtional tisstui^tuvi s<»rv?nq 
stodpiits, Mhools ^nd cuneqes thfouyh pro^rasii dfSignea to edm .it nin^l 

pppoftunitv, 1 ha*e lerfrn^d cvei the v*Mfv thJt e**fn the discu*»sion cf 
pos«»iMp iuts ni finrtntt.^} rti<i lor t oJh^ar-h.ouniJ stiulcnts creates ttip 

^^t^ ^'^^^ rnlutpd ot ehwin^ted. Ami as d irsull 

P5.inv ff*^> not Arply Ipt thr aid th^i ihry neod--and is there tor them. I do 
not i»Ant th.it tu happen in thi*, reost rcvrnf and ynfyrtun^te tnnlroversy. 

ft', edut.itor ^nd AlrKdn Amt^ ifi^n, I tAiie pride in the progu'^s \hM h.i^ 
i^ern made sime I was d coUeqr student in the nuRJbei of w^minties q^nng to 
iollf'qe. It sfiPuld he noted ttn the record that the nmnlvtr men and 

m>«H'n'4ttend)nq loDecir has imieds.ed o^^et the past cletadf>, as has the number 
1,1 Hisp^^nu men and ♦*<?mpn. The srores t^f Afr?<an Ajm-ruan sludrnts tm uuf SAl 
e;<jj»», have inrTeA^ed siqnituanlH o*er the past 10 even as thnse of 

white students have few.nned the sarne. Ami the numtn'r of mmurUy students 
tjkjng and doing weH in out Ad^^nted Pla^e^enf iourses hus imimsed ly 1^^ 
Mfce J'^BS. 

And yet even thunqh si^n.f Jt a^a pft'Mirvs hflS heen m.ide. wut h f«MT?,iins tn t-e 
done 6*« J the past deiade the nund'et t>t Mafk and Hispanii nien and wt^'n 
gfaduatinu 1it>!0 hJyh M:huu1 has grtwii i^mv swiftly than the nu^her qinnc) un fe 
teUeue, a (nnsequenre, U^r enafspl*'. the propnrtien of blarK high sthoo] 
graduates dged t8 tn ?A qoing to coUoqe has leveled off. On d pererritage 
basis it has remained at percent in the det ade vi the WOs. f«<>?^ 
i>m»noush the Ameru an (vtivi il i>t> hluiatioo reports that deprt-e attainment 
ftjr these'gfuups has det hned m rpcent veafs. Thus, Hr, WiUiains (hosp the 
rrtusf tifm-; nhen jl^inor^tv tonrye enrollment rates afe stagnant, to issue the 
fever St? I in pt>l ^ ir\ . 

Hniurif> Skhvt^' M^i*, ha^e heen !eieijtri/»»d as ^n ri^ent^al 5trateM> >n 
riiuiuraqinq dj»f ^ly m the leHpge and unlversifv student population. 1 
.iqfi-e hith Ponna h^lala. Ch-inieUor o1 the UnivCrsilv of WJsronsin at 
Madison Th^l no i,.1le<^e or university can an-, longer call itself qaMt nnle^-v 
its adnt^ntstr^tors. frtiultv. pruurams and students fulh reflect the rnh. 
piuituultural divefsitv of ccnle!T»iuirarv Awrua, On a legal basis, ntle VI 
of the Cujl Rights St t rf 1Q^4 h^s tonq hem mtefpretrd ar.d implemented to 
l>eimft mtnofjtv'sihuIaTship ptogtrtms. eithei" as p^rt of court -ordered or 
drpartiPent-afH'TPveil Or ^eqreq.d ion p],^n< vr legitim.Ue efforts to inire.^sr 
the nuwber of underrepresented mwu»(itK's on campus and to premote dwejsit^. 

L^st mseii>tM-f, nh^-n first ^onffonted *%ith this i^si.e, there w.is h d»^d» th of 
inffiTinat about the numhers and afm^unts of these stholarshtps at various 
hioher edtnatjun inslitut Jons, f^m our CoHege Puard Annual ^jurve^ of 
foheges wr knew that approtmatelv 1,UOO institutions awarded aid that n.^^ 
based' at "least m part on minontv Status. sent a foncwmp sur»,ev to the.e 
thousand srhooK. seek^nq moff mfrotafum on thru a^tards . The findings arr 
so/mnaM/ed m the att<Khed tahlrs; I w) H >u^t hiqhliqht a few of the surves 
pfeliminar* fmihngs hf^'e. 
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• At the schaoU with minority !>choUrs.h1ps. 4 pprt^nl oi 
qrants/scfJolarsh?ps ar^ awarded on tftp bdsi% of minority status plus 
fmantial need. 3 pprcrnt are awarded on the basis pf ts i nor tt> status 
plus somi* othrr iDtoria brs*drs finanvMl n«>ed. Only 0.^ pi-rtfnt of 
tirant^'stholdTship awards art' m^dr on th** basis of minority statws 

a 1 one . 

# 0*t»rf*n, institutional funrfs at-p thr seurtt* pf both wirwrity 
qra/i!s/sc holarships baspd on nped and minority grants/s< Ho^lrships 
wh*»ie factors suih as aj^ddwiiis arr tonsidered, Rpstrirtrd funds arp 
thp second )argp5t soiirte of such ^w*^rds, and public funds third. The 
proportions of funds prto% idpd lot jntnnrity grants and srho)flfShips 
lri>m d»ffprpnt sourffS *Aries si9nif uant ly aioong institutional 
sectors, h«mt»vpr, 

«^t th«» thous.^nd coltoyps d^Ardifiq minority qrants and Sf hoLirshjps, 7b pprc^nt 
vf thp a**r^rds wht-fp UnAm\A] nppd is a tnnsidpration tomp ffona instUutionaT 
and rpstfl{ ted sour^t'S. pprffnf of the »i*»ards for niinnrity sfudpnts who 
dlso PAceU at such things as atadpi^ics dtid leadpiship, but who do not havp 
f^nanoal nrcd. roaK> from in^^litutiofhU and rpstfntf»d funds, Ciparly, thpsp 
loHctiPS brhpvO that surh awards arr a priority, 

?hp npfds of OUT minority youth arc apparrni and wp should ledrn froffl tho 
response of our higher Mutation institutions and their donors. 

Any poliiy or fit t ion by ihe OffitP of Civil ^iiqhts that would pnd Ihfse 
fnoyraJTis would not only undo th*' prugrrss ha^r m^sde in inrfpasinq thp 
difPTsilv of students on campusps, but jt would also havf a sPi ondary 
tonspquehtp of distourayiny potential donors frosi giving to higher pdui at ion 
in qenef a1 . 

Dospitp the attempts by thp Oltitp of Ci#U Rights to clarify thr initial 
statefffents, Ihpre are sltU Pany unanswered questions. J uryp the new 
Socfptary nf tduration to put thp uncertainties created by Mr, Williams' 
rtnnn oum envnt last ynar aside. As the rvpw ^ecretary assuisps his position in 
the Cabinet 1 nrqe him to p1a<e hiqh on his agenda the thorough review of the 
minm ity sth«laf^»hip issue that he promii,ed and to ynequivotally r<*scind the 
sfatejJTents made by Mr, Williami.- If this policy is allowed to stind, the 
t: lear me«.saqe it will sefid to younq minority fneo and «njten is that their 
options are hmited and theif hiqher edutation goals are a matter of 
inditfpien^e to this natioo. Coming aft*'T so many years of trying to 
en^ out age hroadpr and fauer attess to a tollege education in Aiwrita, as a 
matter of stnial justitp and for our national pconomic well beinq. that would 
he traqir out tow indeed . 

In Hosiny let me sh^ne with m remarK mjde by ( oo Harris, to the College 
Board's National Fo'uni t»yO years ago: "Hy the end of the neU dvra^f, our 
country will have either sucieedfd uf failns^ im \h*' pi^'^t^l jsmh- of hi'« f" 
open thf doors of oppofttm»f\ tv mtn-tii, ycuni |*'>{ h> , M a*- m) 
{mak iny) , . . tHom ( re#4t 1 t H ml i n-^ aju J » t fh.Mt w * ^ ^ f^slf ti.uf ■ t tt r t * 
stfonqU vompptrtivP Anj^M u .i Ih^t n^il t» *■ of t^*- .v^-jI;!. Hut 

fail,., that will c<H?drmn to second t *»(nft(>mtc stiitus a\ a orttiim. M«^ri 
U well,' 

attachment 

!KS/pblt 
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Dear Colleague: 

The itccm U.S. Dcpaitmt-m of Wucation siaicmcm about Ic^^alixy of sthobrships au,irJvJ to 
studcnis on the b^\s of mnioniy sums ha^ caused a frrai :i3 of discussion spczularion, and concr: 
in ihc higher education community and the public mcd:x Dr.a fiom ihe College Board :i Annual 
Survry of Collets show a growing n^m^c^ of instirJiiorvi cr:>ring sutrh si:holai>h3p.s. liowvvcr, 
arc few "hard" facts on number of ilie5c aw aids, dollar arTU>L"Ls, and 5ourcf5 of funds L^at can infor 
Ihe currem discussion. ITie College Board, its z% infcTnatiiin pa)vi<:ier lo K>U5 L^.^ cdijcancr'.a 
commumiy and the pubhc, is undrnakjnc t^.e coUcc'Jwn of i^f additional dau. 

On ihc 1990 ATiHUil Survey of Colk^fs >s3u: insUT^'co:) irJ::::^d ihai you award Si^nir K-tujIarshjp 
money on ihe basis of minority status. e:i^e: e\;lu-ivciv or in conjunction wmi oihcr f^cu}Ts such a^ 
nred "The encloj^rd brief que stionnain: \s drsi^r^'d ic ?3;^rr nonr detailed infonnaiu-r. aNvjt I^.t.•se 
scholxT.hips. Al-diQU^h >ou protuMy jus: iT;:r:alv c^mplr::,^ inis xcar's Arjiua^ Sur%? v of Coile^e.N 
and may have received one or m.^re suf%'c>F en t^is v-v:inc icric, hope Uiai vou will sp^-nd the 
additional time to Supply this im^^nan: su^p'.rrr.enjars da:;: As far a> w<r know this sur,i-y is ihv ot 
one which coverb al] sepncnLs of 3ccn-d::f J ^i^-Vr cd-^ca-.^v and ihu> is ah;c to prv^*. ; Je a i:-f;i-;rn: 
nationaJ picnirc on this i^^^ue 

identified %s:ilh i;5 3/>t*c;r;C JU.V. 

Enclosed 2 5^:f-3ddrcsscd cnv-!;'^v f.^r > c.'^::ven;cr.v: c> rcrunun^! ihc quc.s:uMr:^::.\ or >^u 
can 5end you: s;:r.t> usl-c our nurr.tx::. C i: - 7 1 r-Sl'? /'.V^v^' rr.':i.T. r^,:' i^i^.r. t; F c'-^u^"- 
If you h3vc any questions or utmlci Jike lo d-rw>s in;.s mj-.U-: bE*fo:c C:'r:plei:n^' sjr-.C), r>:3->^- 
contact me at (:i2v7P.J<] 16 



/ branMari:/e 




Febmary- 1«9) 
Enclojs^n: 

cc Office of the Prr.stdent 
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COLLEGE BOARD SUR\^' ON GRANTS/SCHOL^HIPS BASED ON 

MINORm' STATUS 



On the Annua] Survey of Colleges, your institution indicated that you have least one undergraduate 
p-ant or wrholarship, funded or administered by your institution, for which minority status is uspd a 
crit^non in making the award dension. The followong questions are designed coUec; further 
uiformation about these scholarships which are currently the focus of major public interest We u ;» 
not use any or these data in specific connection with your institution. 

For the purpose of this survey, "minority" includes Araencan Indian Absknn nntive. Mv^n Amen;-:iT; 
Pacific Islander, black, and Hispanic. "Grants -md scholarships" inf ludct^ tuju.-^n 
remissions or wajvers and gifl aid funded from tuiuon revenues, oth4er revcnuff;, unre'^inctcd 
and restricted gifts, endowiacnt incotnt, and federal, state, md local apprcpriauor: s It do<'^ 
rwi include awards for which your institution does not select recipients 

Pleflst^ provide data from the 1 PSP-PO a cademic %^:ir, 

Th^ data ths: you and yaw coiUzrufs preview on ihb sun^ey will be uj^fd tr, ai,y^'^c:f' rVrm on. v 
You' irtst::ii*inn. u'lU noi be uientifud with iis iipec:fic c^;:: 



For praMai.s scholi3Tship> ba^ed on TTunor,:;. %ul:^ plus r^wd: 
Si How mnr.y minonr/ sii^der.ii TvTriyvd S'jch awarris*^ 
b Hii*: ihv lo'jii coujr amou.nt c;*ir,i'st' 8war;i^'' 

c Wh^it percent of thjs tnone> came from: 

• Ft'deral, stat**, or loc.il fnvemment spprspnatJo"^'^ 

• lns;::utiBnal fund.> UuiUon and ciher revcnueis. 

endowment jncnn'.e, unrestnctri pfl5"j tha; werr 
desjpv3ted for mmonue?* h; ycur insL;ruSion? 

• Restricted pifts that were de^gnnted for simor.nes 
by the oripnal donor"^ 

For irrani^v scholarships based on Tninorixv s:;i;us u'tihou: rc.^jr;: n* v : 

a' How many nnnoncy students received su:h awards? 

b' W'hat was the total dclla' amount of the^e awards'* 

c) %V'h3t percent of this money come frnm 

• Federal, state, or local government appropriations'^ 

• Institutional funds {tuition and other revenues. 

endowment income, unrestricted gifts' that were 
designated for minorities by your institution? 

• Restricted gifts that were designated for minorities 

by the original donor' 
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If ajj> ©f thu fun nel mincnty-status KholarsKips (qu^stioii 2 above) are hfxs^ e^cU^ivily on 
miiwHty ttatu * w% rtfg^rd to any other tnUAm such as acaaemJcs, 1eBder»h?p, «U.): 

») How wanyBiinerit/aUidcTJtsriwived such awarfs? (7M) 

b) What wB«ti:* lota) dollar amoirnt of th^scawanii? CTN) $ 



€) ^lut perctr t «»f thit money cam* from: 

• Fcdf ml ft***, or local jpfvenuaiot appr<^tioflS? i^^) , » 

• Instiiu-Jowil funds (tuitSon and other rtvanues, 

•m^owmcnt ijicom*, onrestriciad gifts) that wtrt 

desiffaat«J for minoTitits by your iustitutioD? (7<D * 

• R€$trkt«d fift* that w«rt desi5ria!*d for micGrides. 

by the »irigiaal donor? ^^^^ 

In onifr to put the information from the prtvious three ^itiotts in conUit, what was 
the toul nujobifr of avards and dollar amount cf wstitutionaUy ftmdwJ or edmmJ»t«r«a 
grants and »ch^Urahi?s provided by your instituton to uad€rgradaat«€ in the 
19iid-$0 acadepac ywr? 

B> ToUl numb* r cif prantsyscbolarship awards • ^^^^ 

b) Totiil dollar .imount of these awards: ^"^-^ $ 

N^mc and titU of p**rson computing swrveyt 



Pteas€ reluru by Tebruary 20, 1W1 to: 

Director, InforaMtian Services 
The College Beard 
45 Cokmibus Avoiue 
NewYwlNY 10023-6992 
Fax:C212)7I3-Sl43 
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The Conegi* Boafd 



HASH) UN MJWJfv MAUiS 
AS Of V1'^/<51 



lT)*,f lit uiTi«» f^i'^iut t tfy Lr,vit'.,'S* fiuh^f t^^I^)1s Hased oi\ 



N>'. » t H}i| Ni», f j'j'^T ! wig 

'jf t<ft1 s/s( hoi . Nort ftt't'ff N(<. rpportinq 

^f.Uus plus i^A^vii on mu}., b«ise<i oi? mio. 
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The Coiio^e Board 



PRHIHJNAR^ ANAirSiS Of C01.UG! BOARD 5»URVn ON O^^AWTS/SC^K^l ARSHIPS 
UMi^ OH MINORITY StATUS 

AS OF ynm 



NumbpfS <snd Aflvj-jnt of Award*.: Grants/Scholarships based on 
MTnont^ Status fju*. Hfpd 



lota! Minority 



Aimjunt of Awards 
Totdl Minority 







Public 




Pi itiMv 


410 


?ota1 




fyuf -year 
















lOTAt 


416,041 



l.OOJ (4«.) 
1,019 (4^) 



$ J9. 366,570 $ 



16,004 US^) 



S^H7.04^.4I8 $ 17.8jS.840 ( f> 
S73<J,6i*a.?S0 % 3r.736.6M ( 4' 



$75<5,166,I39 $ 33.i6S.934 ( 4M 
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'fT^-"^ Thi? CnMeqv BO.VC 



AS Uf i/lf^/^I 

fiumbrrs fin J Amou??? ot A>v^rds: Hon r,r,ints/ Scholar «.hip\ h.is rtl rn 

hit.*? Mtni-.t J ty loLO Minr.» itj 

Privrttf 0 n (OM S OS IM 0-) 

rrj*,»tr «H,w^^, ^4^o (1.) s^oi).'M^j?s $ ^.{.44.4or ( ;■ ) 

TOIA! 407. i^D i1.^>^H n.) S70l,4n,484 ^ 7^,m\l\0 { ^ ) 
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:'7 'f'^J' \ The CoUegr BoarcJ 



PfiniMiNARr ANAITSIS Of lOllH.! BOARD MmVl 1 UN t,RANlS/ S( HDl APSHH S 



Mnnn it> Status S u hj',>*pl> 



Total Himviti 



lOfAt 



407, aSO 1.1H6 10. i.) $701,413,434 > ?.034,()54 lO^.n 



73 



70 



The College Board 

t""! r flM$^rt^ A.f^'i^* DC ?C\>.»t- 



pnnmiHm AfiAnsis of roiiiG! board survh on grants/schoiarshjps 

BASED ON MWRITt bTATUS 
AS OF 3/lS/<Jl 



Snurrps of Awards: Crants/$cho1arsbips bdsed on 
Mnmritjt Status p)us Herd 



Two- year 
PublU 
Private 
All t»rt3-VT 

f oyr-year 

All fpur-yr 
TDIAl 



Averdgp percent ot awards ipminy from* 
PubHc ftiods ln$t. funds H«truted gilts 



10. 



i»4 



41^ 



?7. 



Ter cents ma> not add to }i){V> tH»4ause of rnund 
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PRniMlN«-R> ANAtYbIS Of COUfGl BOft^D SURVFV ON iiRANlS/SCHUl ARSHJPS 
PA«,in ON MlNORtn SlAlifS 
AS Of 



Avfrflye percent of <i*«*irds CiJfBlnQ likKn"* 
TuM ic fiiPils Jfi<.f. funds R^strutrd yitt«. 

Puhlu- ?r. 4?; 

All t**o->r .^(K 
f our- yr*if 

PuMtc 1^ 

AH fuur^y» 14'- 
101 At 17- t>l 10- 



^fyrcrftf) m.u fH't rtdci !<• U)0'. hoc.itisr of niunlifu?. 
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H Vv'iP > The CoMcgp Board 
^V* - v., . • 



Sounds vi Aivjrds! Grtmtb/^^htildfships b^isf'd ofi 
MjnofTf^ Sl.^tus wittii^ut f?f»grfrd Xo tgpp^l 



Pub 1 1 r 
TOfAt 



Av«>T\^gp prrcrnt of .s>%Hrds coming inm* 
Fiihlu funds irjst. fuJid^ Rf^ t r ii: ttni y i f t f 



0' 



■I 



4r 

0'. 



100 
<0 



lb 



'PercPTits mjy not .idd to lUU, hptausp nf tpunrfing. 
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FASH' i^N HINOPlTi StAH'S 



A.. .U.K.- Cf.mt'., no],, V ships b.^^rt 
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Mr. Weiss. Thank you, Mr. Gladieux. 
Mr. Sanders. 

Mr. Sanders. No questions. 

Mr. Weiss. I think that this is really outstanding testimony, and 
I very Much appreciate your coming before us to give your insights 
as to where we actually are. There is a suggestion, over the course 
of these past few days, that if. in fact, we held this hearing, we 
would be sending the wrong signals. And I think that your testimo- 
ny has indicated the proper signal to send. 

And hopefully, as I said earlier, the Secretary, upon reviewing 
your testimony and upon reviewing the testimony of Mr. Williams, 
and, hopefully, having some conversations with some other people 
in the Etepartment, will conclude that before he came on as Secre- 
tary, things took place in the Department that should have not 
have. And as I say, if there is no problem, the problem is when you 
try to fix it. Thank you very much for your participation. 

Let me, for the record, Mr. Hobson has indicated that he wanted 
t<^ot€ no, by proxy. 

The subcommittee will stand in recess until 3 p.m. on Thursday. 
March 21. or until such other time as the Chair shall announce. 
The subcommittee now stands in recess. 

[Whereupon, at 12:40 p.m., the subcommittee adjourned, to recon- 
vene at 3 p.m. Thursday, March 21, 1991) 
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DEPARTMENT OF EDUCATION'S RACE-SPECIFIC 
SCHOLARSHIP POLICY 



THl'RSDAY. MARCH 21. m\ 

House of Representatives, 

Human Resources and 
Intergovernmental Relations Subcommittee 
OF THE Committee on Government Operations, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 3 p.m., in room 
2203, Rayburn House Office Building, Hon. Ted Weiss (chairman of 
the subcommittee) presiding. 

Present: Representatives Ted Wei^, Donald M. Payne, Craig 
■niomas, William H. Zeliff, Jr., and David L. Hobson. 

Also present: James Gottlieb, staff director; Marc Smolonsky, 
profirasional staff member; Mitchell Zeller, associate counsel; Ann 
Marie Atkins, staff assistant; and Stephen D. McMillan, minority 
professional staff, Committee on Government Operations. 

Mr. Weiss. Today the subcommittee continues its hearing that 
b^an yesterday, on race-based scholarshijw. Because one of the 
witness^ requested by the sulx;ommittee refused to appear, the 
subrommittee authoriasd a subpoena to compel his testimony. Last 
night I was informed that the Department had decided to allow 
Richard Komer, the Deputy Assistant Secretary for Policy, to 
appear today. 

Before we begin, I want it to be clear that there would have been 
no need for yesterday's subpotna vote or today's session had the 
Department cooperated with the subcommittee. Every step in our 
review has been met with intransigence. When I originally request- 
ed documents related to minority scholarship prc^am, the Depart- 
ment withheld most of the key information, and then, only provid- 
ed it under the Federal subpoena. 

When subcommittee staff asked to interview OCR employees in- 
volved with minority scholarships, those requests were refused. 
And when we requested the appearance of Richard Komer, Deputy 
Araistant Secretary for Policy, he refused to appear. I am pleased 
that we can now proceed. Mr. Komer, welcome. 

Before we start, Mr. Williams, you're still under oath. Mr. 
Komer, will you stand? 

[Witness sworn.] 

Mr. Weiss. Thank you. Mr. Williams, did you make any attempts 
to clear the minority scholarship policy through the White House, 
prior to sending the letter to the Fiesta Bowl? 

(75) 
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STATEMENT OF MICHAEL L. WILUAMS. ASSISTANT SECRETARY 
FOR CIVIL RIGHTS. U.S, DEPARTMENT OF EDUCATION, ACCOM- 
PANIED BY RICHARD KONER. DEPLTY ASSISTANT SECRETARY 
FOR POLICY^ontinued 

Mr. Williams. No, I did not. 

Mr. Weiss. Will you pull the microphone just a little bit closer to 
you? It*8 not very sensitive. Mr. Williams, sometime after the 
Fiesta Bowl decision became a matter of public record, did you ad- 
dress the OCR staff, in the auditorium of Federal Office Building 
No. 6, about the issue of minority scholarshif® and the controversy 
surrounding the Fiesta Bowl decision? 

Mr. WiLUAMS. Mr. Chairman, I think I addressed the OCR staff 
on the day of the announcement of the National Enforcement 
Strategy, which was Etecember 11, and mentioned the issue with 
regard to the Fiesta Bowl, but I do not recall holding a meeting 
specifically with OCR staff regarding the Fiesta Bowl. 

Mr. Weiss. Did you announce, during that meeting, in sum or 
sutetance, that you had received a telephone call from the most 
important person in the country, and that you had that person's 
support for the Fiesta Bowl decision? 

Mr. Williams. That was a telephone call that, I think, a number 
of people are now aware of. The President called me after Decem- 
ber 12 to express, in a very, very short conversation, basically say, 
"Just hang in there, everything will be all right." And I called a 
meeting with my staff to advise the staff of that telephone call. 

The conversation between the President and myself was not 
about the Fiesta R)wl letter; it was not a way of expressing his po- 
sition, one way or another, on the letter. He was calling, basically, 
to say, 'i know there's probably a lot of heat; everything will be all 
right. Just hang in there." 

Mr. Weiss. During yesterday's hearing, you stat«i that it was 
your position that the Bakke decision was not limited to admis- 
sions, but was also extended to financial aid. Following the Bakke 
decision. OCR issued an number of opinions that the ruling did not 
apply to financial aid cases. Let me quote two of these. 

We do not consider it proper to extend the Bakke decision from admissions poli- 
cies to all race-conscious actions by universities. Admissions quotas, the policy at 
issue, and ftakke, unlike many other policies, may result in the exclusion of an indi- 
vidual from a university on the base of race or national origin. The availability of a 
particular financial aid pr<^ram does not ha%e such a far-reachinK affect 

And in another case: 

We do not believe that Bakke is controlling as to the award of student financial 
aid. as u decision that addresses relating only to admissions. 

Now, Mr. Williams, at what point in time did the Department 
change this policy? 

Mr. Williams. Mr. Chairman, you have read from two docu- 
ments, one, if I could, just fjr the record, is a 1982 document re- 
garding MIT, and the second reading that you made was from 1983, 
the University of Denver. 

To answer your question, if I could call your attention to a docu- 
ment that we have provided for you, which as I mentions! yester- 
day, was in 198(t. It is a document that is— the signature on it is 
Alicia Corro, who was the Acting Assistant Secretary for Civil 
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Rights. The document is dated May 2, 1986. On the second page, in 
the next to last paragraph on that page, it says: 

Any determination with iwpect to the legality of the scholarship program men- 
tioned in your letter would take 'mi0 consideration the title VI law regulation, the 
Bakke case, and other relevant case law. 

That is one matter that is 

Mr. Weiss. That's it? 

Mr. WiLUAMS. That is subsequent 

Mr, Weiss. Where does that, in any way at all, indicate that fi- 
nancial assistance programs were now going to subject to the 
Bakke decision? 

Mr. Williams. That is the determination and the expression that 
Bakke applies to addressing the question of a scholarship that was 
being designed for Dutch Americans. 

Mr. Weiss. Well, you're stretching. But did you publish the 
change of policy in the Federal Register, as required by law? 

Mr. Williams. As I mentioned yesterday, to 3^u, Congressman 
Weiss, this was not a change of— are you talking about — which 
change are you suggesting occurred, this one in 198fi? 

Mr. Weiss. We have a very clear statement that says, in March 
22, 198H, "We do not believe that Bakke is controlling," this is a 
memorandum within the U.S. Department of Education. It says. 
"We do not believe that Bakke is controlling as to the award of stu- 
dent financial aid as the decision addresses issues relating only to 
admissions.** 

Now, you say that, sometime in you had a different posi- 

tion than that, and that's a change in policy. And the question that 
I have is: Did you, in fact, publish that change of policy in the Fed- 
eral Register, as required by law? 

Mr. Wiluams. Fir^t of all, let me remind you, if I could. Con- 
gressman, I was not at OCR in 1980. 

Mr. Weiss. Did the Department publish that, as required by law? 

Mr. Wiluams. I am not aware if the Department did or not. Con- 
gressman, but let me 

Mr. Weiss. You haven't inquired, you haven't checked? 

Mr. Williams. Let me suggest to you that that is an interpreta- 
tion of the law, and it s my understanding that policy interpreta- 
tions need not 

Mr. Weiss. Your understanding happens to be wrong. Mr. 
Komer, are you the Deputy Assistant Secretary for Policy in the 
Office for Civil Rights at the Department of Education? 

Mr. Komer. Yes, I am, 

Mr. Weiss. Are you aware that Congress has the constitutional 
authority and responsibility to oversee the executive branch of gov- 
ernment? 

Mr. Komer. Yes, I am. 

Mr. Weiss, Do you believe that you are, somehow, personally 
a^ove the law that authorizes Congress to review the policies and 
procedures of the I^partment of Education? 

Mr. Komer. No, I don't. 

Mr. Weiss. Were you instructed not to appear at yesterday's 
hearing 
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Mr. KoMER. The decision in the Department was that Michael 
Williams would appear. 
Mr. Weiss. Were you instructed not to appear? 
Mr* KoMER. Yes. 
Mr. Weiss. By whom? 

Mr KoMER. The decision that I not appear was communicated to 
me by Assistant Secretary Williams. 

Mr. Weiss. Mr, Williams, why did you instruct Mr Komer not to 
appear? 

Mr. WiLUAMS. The Department had made a decision that in the 
Department's reading, the inquiry dealt with the Fiesta Bowl letter 
of December 4; that I am the Assistant Secretary, I am ultimately 
responsible for the activity of that office, and that I would repre- 
^nt the office in these prrcreedings, 

Mr. Weiss. Did you diwuss your decision, to instruct Mr. Komer 
not to appear, with anyone else in the Department? 

Mr. Williams. The Department made a decision about 

Mr. Weik;. Who in the Department made the decision? 

Mr. Williams. Officials in the Department made that decision. 

Mr, Weiss. Who? Who conveyed it to you? 

Mr. Williams. There were a number of people involved in it. 

Mr, Weiss. Who? 

Mr. WiLUAMs. The people involved in the decision were myself, if 
I can recalK myself, the Deputy Secretary, and a few others. 
Mr Weiss, Who is the Deputy Secretary? 
Mr, WiLUAMS. Ted Sanders. 

Mr. Weiss. And who else? Who were the few others? 

Mr. Wiluams. There would have been other staff people, and, 
quite frankly, I do not recall the other staff people that were there. 

Mr, Weiss. So then, it was Mr Sanders 

Mr. Wiluams. It was a meeting that we were having, that a 
number of people walked in and out of the meeting, 

Mr. Weiss. It was a casual kind of a icussion that you would 
instruct Mr. Komer not to appear l^fon le subcommittee? 

Mr. Wiluams. There was no instruction to me to instruct. There 
was not a casual meeting, there were a number of people that were 
there to discuss various parts of the hearing, and the issue of me 
appearing was one of those issues, during that meeting. 

Mr. Weiss. For a long time, we had a difficult time getting you to 
appear btfore congressional committees. Who made that decision to 
withhold you, or try to withhold you from appearing before this 
and other congressional committees? 

Mr Williams. I do not recall anyone ever attempting to with- 
hold me from appearing at this committee- With regards to my ap- 
pearance on December 19, if I could, the Department receiveid an 
invitation for me to appear at a hearing on Etecember 19 to discuss 
the position that was taken in the Fiesta Bowl letter of December 
4. 

As you are aware, on December 18, there was an announcement 
with regards to a position. The Department twk the position that 
wf? had addressed the December 4 issue, and there had not been an 
acceptance- The Department said it had not accepted to discuss I>e- 
cember IK, and that s why I was not there. 
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Mr, Weiss, You are not awai^ of the fact that the Department of 
Education, from the very top, has attempted to have this commit- 
tee not have your presence at its hearing? 

Mr, WiLUAMS. I am aware that the Department has communicat- 
ed to you and has requested an explanation as to why, since the 
Secretary is now going about the proc^ of trying to do a review of 
this issue, whv it was continually necessary to have this hearing; I 
am aware of that, yes, 

Mr Weiss. And that, in fact, there was an indication that you 
would not appear? 

Mr. WiuJAMs. I am not aware that that has ever teen communi- 
cated to you or anyone else. I am here. I am ready and willing and 
able to continue with answering 

Mr Weiss. In any event, it was Mr. Sanders— what s Mr. Sand- 
ers^ position.' 

Mr. WiLUAMs. I said, during the course of that meeting, there 
was a discussion as to whether I should coma in the sense of ex- 
plaining that I am the person that's responsible for that office; that 
was the petition of the itepartment. 

Mr Weiss. It was Mr Sanders who told rou that Mr. Komer 
should not come; is that right? 

Mr. WiLUAMs. What I am saying to you is that the Etepartment 
made the decision that I am the person that's responsible 

Mr. Weiss. The Department is not a body with a voice; people in 
the Department have voices. 

Mr. WiLUAMS. There was no one person that said, **Hes not 
going." I'm sorry, that's the best \ can do for you. Congressman. 

Mr. Weiss. For these last 2 days we've been struggling over 
whether, in fact, Mr. Komer would be here under subpoena or 
whether he nuuld be here by invitation. You're telling me that 
nobody had in fact, said that Mr. Komer is not coming and then, 
finally decided that Mr. Komer is coming? 

Mr. WiLUAMS. What I am saying. Congressman, is that the deci- 
sion in the review, in the petition of the Department, is that I am 
the person that's responsible for that office, and that I am the 
person who signed the December 4 letter, and that I am the person 
who is aware of the legal interpretation, who participated in the 
legal interpretation on December 4, and that I can speak for that 
oflie*. That's what 

Mr Weiss. Unfortunately, the Constitution of the United States 
confers upon Congrei. , the prerogative of determining which Feder- 
al employees it will hear from. You agree with that, do you not? 

Mr. WiixiAMS. You're telling me that, Congressman. 

Mr, Weiss. You've never heard that principle? 

Mr, Williams. I have no reason to disagree. 

Mr Weiss. Thank you. Mr. Komer what are your responsibilities 
as Deputy Assistant Secretary? 

Mr Komer. Actually, at the present time, I am both Deputy As- 
sistant Secretary for Policy, and Acting Eteputy Assistant Secretary 
for Operations. So I oversee the day-to-day operations of, basically, 
all the headquarters and field components of OCR, at the instruc- 
tion of Assistant Secretary V/illiams. 

Mr. Weiss. And how ^ong have you worked for the Ofilce for 
C.^1 Rights? 
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Mr. KoMER. This most recent t I have been employed at the 
Office for avil Rights since April lU i-»90. 
Mr. Weiss. Had you been employed at a previous time? 
Mr. KoM£K. Yes, I have. 
Mr. Weiss. When was that? 

Mr. KoMER. From the formation of the Etepartment of Education 
out of the Itepartment of HEW, where I was in the Office of Gener- 
al Counsel, Civil R^hts Division, I went with the Department of 
Education when it was formed in 1980, and stayed there until late 
1982. 

Mr. Weiss. How long had you been with HEW, prior to that? 

Mr. KoMER. Since ^ptember 1978. 

Mr. WEiSi. And, also in the field of civil rights? 

Mr, KoMER. I was in the Civil Rights Division of the Office of 
General Counsel In HEW, OCR did not have its own legal staff. 
There was a division of the Office of General Counsel that provided 
I^al support to OCR, 

Mr, Weiss. What did you do tefore that? 

Mr, KoMER. That 8 when I graduated from law school and took 
the bar exam and came to work. 

Mr. Weiss. So then, your service has been, throughout, with the 
Department of Education or its predecessors. 

Mr. KoMER. No, it hasn't. I left the Department of Education and 
its predecessor in November 1982, to go to the Civil Rights Division 
at the U.S. Etepartment of Justice, where I stayed until January 
1985* when I left to go to the U.S. Equal Employment Opportunity 
Commission, where I stayed until April 9, 1990, at which point, I 
took a political SES petition at the Department of Education, 
giving up my career SES position, 

Mr. Weiss. You have a continuing civil rights employment 
record, from the very beginning of your career in government serv- 
ice. 

Mr. KoMER. Yes. 

Mr. Weiss, On May 1, 1990, you sent a memorandum to the civil 
rights director in region 4, suggesting that Florida Atlantic Univer- 
sity be investigated as part of compliance review. Do you recall 
that memorandum, Mr. Komer? 

Mr. KoMEK. Yes, I do, but that's not an accurate description of 
what the memo said. I ^nt a memo to him requesting him to con- 
sider opening a compliance review there, on the basis of the article 
that had been in the Washington Post, on March 9, 1990. However, 
that package had been started several weeks before I even reached 
the Office for Civil Rights from EEOC, 

It was something that was in the works, that showed up on my 
desk in late April. 1 did not initiate that memo, as in reading the 
article and telling the staff to do it. 

The staff had a policy under development at the time that they 
saw this article in the Washington Post. And they, as is not unusu- 
al, sent up a memo, through channels, for the Deputy Assistant 
Secretary to alert the region to a potential civil rights violation in 
their region, and to add it to their list of possible topics for compli- 
ance reviews. That's the memo I signed on May 1. 

Mr. Weiss. What policy was under development, and who was de- 
veloping it? 
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Mr. KoMER. Policies in the Office for Civil Rights are developed 
by a component called the **Policy and Enforcement Service," 
which reports to me, in my capacity as Deputy Assistant S^retary 
for Policy. 

There is a policy division within that Service. That policy divi- 
sion had created a policy agenda before I had arrived, considerably 
before I had arrived. In fact, the issue of race-specific scholarships 
was on that policy agenda long before I arrived, and was, in fact, as 
far as we can tell> first su^^ed by our region 7, Kansas City 
office, in December 1988. 

Mr. Weiss. The memo that we have, the May 1, 1990, memo from 
you to the region 4 civil rights director, focuses, not on any policy 
being developed in the office, but on the Washington Post article. It 
starts off, a very brief memo. ** Attached, for your information, is a 
Washington Pc»t article that describes a scholarship plan institut- 
ed by Florida Atlantic University." And then it clc^es saying they 
wish to consider the Florida University plan when planning future 
compliance reviews. 

If, in fact, what you were doing was conveying, or the policy 
planning unit was conveying a policy plan concern that has long 
been in development, why focus on the Washington Post article? 

Mr. KoMER. Why focus on the Washington Prat article when it 
described a scholarship of the precise type that we were developing 
a policy to address? I think the answer is obvious. The region knew 
that we were developing policy on this topic in Washington. It was 
discussed during a conference call with them, July 19, 1989, some 9 
months before I even came back to OCR. 

The topic of the conference call was the Supreme Court s recent 
decision in City of Richmond v, Croson. In the course of that con- 
ference call which was held with all of the regional directors of 
our 10 regions, and the 10 chief regional civil rights attorneys, 
questions were raised about the effect of Croson on race-specific 
scholarship's. And it was discussed, at that time, that there was 
policy in process. 

In September 1989, a policy agenda was distributed, including fi- 
nancial aid as a priority issue* It was then discussed with the RD's, 
the regional directors, in Washington in October 1989, during the 
yearly round table. So, the entire agency knew that this was an 
issue, well before Michael arrived or I arrived, on which policy was 
being developed. 

Mr. Weiss. If f>olicy was being developed— and I assume that it 
was annunciated when Mr. Williams, on Itecember 4, wrote his 
letter, and certainly, on his following clarifications on the 11th and 
on December 18. Was there, at any time, any setting forth in the 
Federal Register of this proposed policy change? 

Mr. KoMER. We have never been required or announced any 
policy change involving this in the Federal Register. We do not 
have an existing policy that has been published in the Federal Reg- 
ister. We have not proposed any change to our existing regulations, 
nor do we consider anything that Mr. Williams said on December 4 
or Itecember 18 as being inconsistent with the existing regulations 
and the interpretation published in the Federal Register, after the 
Bakke decision, in 1979. 
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Mr. Weiss. Let me quote to you from a notice in the Federal Reg- 
ister, dated Monday, May 1. 19T8, The Office for Civil Rights, 
this is under Department of Health, Education, and Welfare, OfTice 
of the Secretary, nondiscrimination and federally assisted pro- 
grams policy determinations, introduction: 

The Office for Civil Ki»hU will hereaAer publish all mtyor policy determinations 
in the Federal Register and systematically provide copies to organizations represent- 
ing beneficiaries and recipients of Federal financial assistance. Policy determina- 
tions will fall into one of three catagories: One, policy interpretations will clarify 
and explain regulatory provisions; two, procedural announcements will outhne the 
specific prtxredures recipients must follow to comply with r^latory provisions, or 
the procedures this office will follow to obtain compliance; thrcn-. decision annount^e- 
ment will illustrate how this office has applied regulatory provisions to specific fact 
patterns developed through investigations. 

And it goes on to cite five policy determinations issued in accord- 
ance with this procedure. 

So how can you say that you ve not been required to, in fact, set 
forth any policy determinations, changes, in the Federal Register? 

Mr. KoMER. Folicy decisions by the Secretary of HEW, to publish 
HEW policy in the Federal Register are not, in my view, binding 
on the Secretary of Education. After the Department of Education 
was formed in 1980, to the best of my knowledge, no Secretary of 
Education has published such a notice saying that the Office for 
Civil Rights would only issue policy through publication in the Fed- 
eral Register. 

Mr. Weiss, So if, in fact, the Department of Education had re- 
mained in HEW, then you would have been bound, but now you're 
not. 

Mr. KoMER. There may well be something else m the Depart- 
ment that binds us to publish something in the Federal Regis- 
ter ^ ^. , 

Mr Weiss. How about the Administrative Procedures Act, which 
sets forth what you have to do? 

Mr. KoMER, I disagree with your reading of the Administrative 
Procedures Act. I do not believe that FK)licy interpretations that do 
not amend existing regulations, and certainly, in this case, do not 
amend an existing policy interpretation, have to be published in 
the Federal Register. , 

Mr, Weiss. Well, I guess if you conclude that the laws dont 
apply to you, well, the rules don*t apply to you, then you can do 
whatever you like. 

Mr. KoMER. That is not what I have concluded. 

Mr. Weiss. Was Florida Atlantic University a subject of inquirv 
by that policy development group that had been working on devel- 
oping policy before your arrival? 

Mr KoMER. Only to the extent that the same group that was as- 
signed the task of developing the policy was the one that generated 
the memo that I signed when I arrived, that requested them to con- 
sider a compliance review there. 

Mr. Weiss. Tm not sure that I get that. Specifically, was Florida 
Atlantic brought to your attention only by that Washington Post 
article? 

Mr. KoMER. Yes. 

Mr. Weiss. But prior to that, the general issue was being consid- 
ered by this policy development group; is that 
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Mr, KoMER. I believe that's correct. 

Mr. Weiss, I cite you the Administrative Procedures Act s defini- 
tion of a rule. Under section 2C, a rule is defined as, *'The whole, 
or a part, of an agency statement of general or particular applica- 
bility and future effect designed to implement, interpret, or pre- 
scrite law or policy, or describing the organization, procedure, or 
practice requirements of an agency/' 

Would you deny that, in fact, the I>partment of Education 
comes under the ambit of the Administrative Procedures Act? 

Mr. KoMER. We certainly come under the ambit of the Adminis- 
trative Procedures Act. 

Mr, Wei^. Then how do you get out from under the provision 
that I just quoted? 

Mr. KoMER, We publish our rules and regulation under notice 
and comment procedures, under the Administrative Procedures 
Act. 

Mr. Weiss. How about interpretation? 

Mr. KoMER. We interpret our regulations, however, we do not 
have to publish those in the Federal Register. 

Mr Weiss. A^fain, let me cite you, the word designed to ''imple- 
ment, interpret *; it says ^interpret," now how do you get out of 
that? How do you deny that word being in that particular section? 

Mr. KoMER, Regulations can interpret laws; policies can inter- 
pret regulations. 

Mr Weiss. Hello? 

Mr. KoMER. We publish our rules and regulations which, under 
title VI, have the force and effect of a law, and which are signed by 
the Secretary and by the Attorney General, pursuant to title VL 
Those must be published in the Federal Register, and, in fact, all of 
the rules and regulations that we use have been so published. 

However, we do have policies which interpret parts of the rules 
that we have published under the APA. And we are not required to 
publish every policy interpretation in the Federal Register, under 
the APA. 

Mr Weiss. Well, I must tell you that's a novel interpretation of 
the Administrative Procedures Act. It seems to me to be clear on 
it s face; it uses the word "interpret/' Did your December 4 policy 
statement on minority scholarships change the way that the De- 
partment interpreted and enforced its title VI rule? 

Mr. KoMER. December 4 was a letter to the Fiesta Bowl sent by 
Assistant Secretary Williams. It was not intended to be an an- 
nouncement of policy. 

Mr. Weiss. Well, whatever it was intended to be, that s the way 
that it was, in fact, taken, right? 

Mr Komer. It may have been taken that way, but Tm afraid 
that this situation proves that how you want something to be taken 
is not how it will be taken. 

Mr. Weiss. On December 18, the Department issued a release, 
and it says in its headline, ^'Department Issues Policy Statement 
on Race-exclusive Scholarship.'' And it goes on to say in its very 
first sentence, ''The U.S. Etepartment of Education, today, an- 
nounced a six-point administrative policy regarding race-exclusive 
scholarships, to prevent disruptions to the efforts of colleges and 
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universities/' then it goes on further. Was that published in the 
Fed^^ral Roister for comment? 

Mr, KoM£R. No, it was not. 

Mr, Weiss. Should it have been? 

Mr- KoMER. No, I don't think so. 

Mr. Weiss. Tell me why not. 

Mr. KoMER. Because it wbs an interpretation of the r^ulations, 
Mr. Weiss. But now, this was not somebody else who could mis- 
understand a letter to the Fiesta Bowl promoters; this was the De- 
partment of Education saying — headline on a— news release, "Here 
it comes folks: policy statement/' and then says, '*there's a six- 
point policy change that we're coming at you with." How can you 
denv that this was, in fact, a policy determination? 

Mr. KoMER. I don't believe that I would deny that it is a policy 
interpretation. 

Mr. Weiss. Then, in fact, it should have been printed for com- 
ment, according to the procedures of the Administrative Proce- 
dures Act. 

Mr. KoMER. Sir, that just takes us back to where we were before, 
which is 

Mr. Weiss. No, it doesn't. It takes us to the point that, in fact, 
the Department of Education, through your efforts and Mr. Wil- 
liams' efforts, has decided that it can, in fact, rewrite the rules and 
regulations under which all F^eral agencies are required to oper- 
ate, and decided that the Department of Education can operate dif- 
ferently. That's not for you to do, that's perhaps for Congress to do, 
if it wants to elevate the "department to that level, but we haven't 
done that yet. 

Was Florida Atlantic University the first school in this country 
to offer minority scholarships? 
Mr. KoMER. I have no way of knowing. 

Mr. Weiss. Why did you choose that particular time to investi- 
gate that particular university when, probably, thousands of insti- 
tutions oner race-specific scholarships, and had been for decades? 

Mr. KoMER. Mr. Chairman, I repeat, if you would read the May 1 
memo that I signed and which was in the works before I arrived at 
the Department of Education, it tells region 4 to consider starting a 
compliance review at Florida Atlantic. If I had wanted to start an 
investigation at Florida Atlantic, I would have told them to start a 
compliance review; that's not what I told them. 

Mr. Weiss. You told them to consider it. 

Mr. KoMER. Right. We do not have the resources to investigate 
on our own initiative, which is a compliance review, every possible 
violation of title VI. But we do, in fact, try and collect any informa- 
tion that we receive from various sources, including people who 
may testify before Congress, any information indicating possible 
title VI, title IX, section 504. or Age Discrimination Act noncompli- 
ance, and we alert our regional offices to that fact. 

And, particularly, when we have information relating to topics 
which are on our policy agenda, I think it's a wise decision to let 
them know what's out there. In point of fact, we did not initiate a 
compliance review with respect to Florida Atlantic University. We 
were overtaken bv the receipt of complaints against Florida Atlan- 
tic. 
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Mr. Weiss. You ve told us about your background, and you are 
wise in the ways of bureaucracy. When a regional office receives a 
communication from headquarters, such as this one of May 1, 19iK), 
which sets forth what the problem is, and then climes with the sug- 
gestion that *'you may wish to consider Florida Atlantic University 
when planning future compliance reviews/' what is the normal and 
accepted reaction from the people at the regional office? 

Mr. KoMER. That they would put it in the folder with the other 
information they have and consider it. And they would know that 
if they didn't select it, they might, in fact, be questioned by me or 
by the Policy and Enforcement Service, who had generated the 
memo. 

However, you're perhaps unaware that at the time I sent that 
memo, the entire Office for Civil Rights was under a travel freeze 
for any purposes other than complaint investigations. So I was well 
aware, in sending that memo, that unless the regional director in 
Atlanta came back to me and said, **Dick, do you really mean that 
I'm supposed to go down there and do a compliance review from 
Atlanta? You're going to make an exception to the travel freeze?" 
He did not ask that, and I wouldn't have expected him to. 

Mr. Weiss. Prior to May 1, the date of your memorandum, had 
OCR received a complaint of discrimination regarding Florida At- 
lantic University? 



Mr. Weiss. Why did you request that region 4 conduct a compli- 
ance review rather than an investigation? 

Mr KoMER. A compliance review is an investigation, and I did 
not request them to conduct an investigation. I requested them to 
consider them, Florida Atlantic Univereity. as a potential compli- 
ance review investigation site. 

Mr. Weiss. Wait, let me acknowledge that you said "consider," 
You say that there's no difference between a compliance review 
and an investigation? 

Mr. KoMER. A compliance review is an investigation. A com- 
plaint investigation is an investigation. We do two kinds of investi- 
gations. 

Mr. Weiss. Yes. And why did you request a compliance review 
investigation, or ask them to consider a compliance review investi- 
gation rather than a complaint investigation? 

Mr. KoMER. Complaint investigations, for us, are mandatory. If 
we get a complaint, we must investigate, under our regulations. 
Compliance reviews, several hundred of which we do in a gcod 
year, are a use of our discretionary resources to go after situations 
where we think there is a potential for a violation of one of our 
statutes, but we do not have a complaint. 

Mr. Weiss. So then, as of May 1, you had no complaint. 

Mr. KoMER. As of May 1, we had no complaint. 

Mr. Weiss. OK. Did you have any discussions with anyone at the 
Washington Legal Foundation, about using title VI to ban race-spe- 
cific scholarships. 

Mr. KoMER. None whatsoever. 

Mr. Weiss. Now, the Department received a formal complaint 
about Florida Atlantic University from the Washington Legal 
Foundation. The complaint alleged that Florida Atlantic Universi- 
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ty was violating civil rights law by providing race-specific scholar- 
snips. Did you or, to your knowleidge, anyone else at the Depart- 
ment of Education, discuss this complaint with anyone at the legal 
foundation, before it was received? 
Mr. KoMER. No, I did not. 

Mr. Weiss. Eto you know if anyone else at your Department had 
any such conversation? 
Mr. KoMER. No, I do not. 

Mr. Weiss. Have you, in fact, inquired in discussions with mem- 
bers of that policy development group if they had discussions with 
the Washington Legal Foundation? 

Mr. KoMER, No, I haven't. I had no reason to. 

Mr. Weiss. So then, you cannot, of your own knowledge, state 
whether, in fact, they did or did not have any discussions with the 
Washington Legal Foundation? 

Mr. KoMER. It's certainly possible. 

Mr. Weiss. Did you discuss the complaint with anyone connected 
to the Washington Legal Foundation, after receiving it? 

Mr. KoMER. No. I have never talkt^ to anybody at the Washing- 
ton Legal Foundation. 

Mr. Weiss. Did anyone from the Department of Education dis- 
cus the complaint, after you received it, with the Washington 
Legal Foundation? 

Mr. Komer. I don't know. 

Mr. Weiss. They could have; is that p(^sible? 

Mr. Komer. There are 800 employees in the Office for Civil 
Rights. I would not be surprised if the Atlanta ofiice personnel con- 
tacted the Washington Legal Foundation, as we normally would 
when we receive a complaint and forward it to the appropriate re- 
gional office for investigation. It is our standard operating proce- 
dure to contact the complainant. 

Mr. Weiss, Let me stop at this point, because I've taken a great 
deal of time, and yield to Mr. Thomas. 

Mr. Thomas, Thank you, Mr. Chairman, I am not quite certain 
where we're going, frankly, with this hearing, so let me review just 
a little bit. I didn't, yesterday, take much time, but I had thought, 
in the beginning that we were talking about the policy that was 
annunciated in the December 4 letter. It s my understanding, from 
Mr. Williams, yesterday, that there was no policy annunciated 
there. 

And then, I thought we were moving as to why a policy had been 
made, and, of course, if there was not a policy, that became a little 
difficult to pursue. So we turned, then, to process, as to whether 
the process was followed. Again, a little difficult if, indeed, there 
hasn't been a policy change. 

And then it seemed that we moved, and the press picked up on 
the notion that somebody else was calling the shots in the office, so 
that we must have someone else here today, because Mr. Williams 
was apparently not in charge. So, we need to talk about that a 
little. 

And then, of course, on top of all that, regardless of all these 
things that had happened, the Secretary announced, yesterday, 
that this issue will be revisited and visited over a period of time to 
establish a policy. So w^here I am makes it a little hard. Was there 
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a change, Mr. Komen in the policy, as a result of the letter of De- 
ceml^r 4? 

Mr KoMER. We were in the process of developing a policy, be- 
cause, I thinkt it recc^ized by all of us, including the Assist* 
ant Secretary, that we had never articulated a policy on minority 
scholarshii». As a result, we had inconsistent outcomes in the let- 
ters that we had issued over the years; pre-Bakke, p<^t-Bakke, We 
have made regulatory changes over the years that affect this issue, 
yet we have never addressed this precise issue in any clear policy 
document. 

The nearest we've come is in a policy document issued in 1979, 

after Bakke, where we said, and I quote, if I can find it 

Mr. Thomas. You can paraphrase it, if you like. 
Mr. Weiss. Very hard. 

Mr. KoMER. I apologize for this. I'm looking at the vocational 
education guidelines, which we published in the Federal lU^gister, 
and which are appendix 

Mr. Weiss. Are you looking for the one on October 10, 1979? 

Mr KoMER. I believe so. 

Mr. Weiss. Would you like our copy? 

Mr, KoMER. I think I have it in my book. In any case, we pretty 
clearly said that, except in the situation where one is remedying 
past discrimination, one may not designate scholarships by race. 
That is a rough paraphrase of what I think this said. 

Mr, Thomas. On that basis, were you satisfied that the process, 
whatever process was done, was appropriate? In retrospect, were 
you to go through this process again 

Mr. KoMER. I believe what we have done has been clearly legal, 
within the law, in terms of the Administrative Procedures Act. I 
don't believe it was the optimal process that we could have fol- 
lowed, I was not in favor of the Department, or the Office for Civil 
Rights issuing a press release and a letter to the Fiesta Bowl, But, 
I am not the Assistant Secretary for Civil Rights, Mr. Williams is. 

Mr. Thomas. Who made that decision to release the letter to the 
Fiesta Bowl? 

Mr. KoMER. iMr. Williams. 

Mr. Thomas. So Mr. Williams is apparently in charge of the 
office. 

Mr. KoMER. Yes, he is, unquestionably so. 

Mr. Thomas, You have been involved, for some time» in various 
offices. Do you think there are circumstances under which race-ex- 
clusive scholarships are appropriate? 

Mr. KoMER. If youVe asking my opinion, yes, I certainly do. 

Mr, Thomas. Under the law? 

Mr. KoMER. Under the law. 

Mr. Thomas. So you would not be opposed to that notion, under 
the legal circumstances, as you view them; is that right? 

Mr. KOMER. There are certain areas where I doni think there is 
any dispute between us and anyone else, particularly those in- 
stances that fall under our regulations H4 CFR section 100.J^(BK(>Hi), 
where an institution has discriminated in the past, the regulations, 
appropriately under the law, clearly require remedial afiirmative 
action to overcome the effects of discrimination. And we have ac- 
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cepted remedies, in the past, that involve race-specific scholarshij^ 
as a remedy for discrimination that we have found. 

Mr. Thomas. Mr. Williams, how long have you been there? Since 
the summer? 

Mr, WiLUAMs. July 6, 1990. 

Mr, Thomas. And Mr. Komer? 

Mr. Komer. Since April 9, 1990. 

Mr. Thomas. Were you surprised that the tone of the reports yes- 
terday, that really maybe somebody else was behind the letter? 

Mr, WiLUAMS. I am surprised, but I probably am more offended, 
to be honest with you. But yes, I am surprise^' by the tone. I am 
surprised by the reporting, but I can understand the reix)rting, be- 
cause that was the implication at which we left this hearing, yes- 
tenJay. But I am more offended by it, than anything else. 

Mr, Thomas. Why are you offended? 

Mr. WiLUAMS. Fm offended by it because. No. 1, I come to this 
agency with having had a civil rights enforcement background. I 
come to this agency, I guess, at some disadvantage; I have not writ- 
ten alK)ut civil rights, nor have I given a lot of speeches, I guess, 
about civil rights, even though, I have given some. I have not done 
a lot of studying in the area, but 1 have done one thing in the area 
that, maybe, one of our former justices had mentioned, he said 
that, "one of the greatest civil rights is the right to be left alone,'' 
and Tve been involve in that. 

I was a prosecutor for 4 years at the Department of Justice in 
the Criminal Section of Civil Rights Division, I was in Alabama be- 
cause I had successfully prosecuted a Valley Station police officer 
for beating six of his arr^tees. I was also in Arizona, because, in 
Arizona, 1 successfully prc^ecuted a deputy sheriff that had taken a 
juvenile, who was handcuffed behind his back, and asked him a 
question, didn't get the answer he wanted, and took a 23 inch 
metal flashlight and hit him upside his head. 

I left there and I went to Indiana. And in Indiana, I successfully 
prosecuted a "good ol* boy*' that ran a black Federal agricultural 
worker out of a local tavern at gunpoint. I left there, and I went to 
Idaho. And in Idaho, there was a neo-Nazi that had taken upon 
himself to say that he was going to run black and interracial fami- 
lies out of a local community, and I successfully prosecuted him, as 
well. 

I went down to Kentucky. And in Kentucky, I prcsecuted a 
Klansman that took the home of a black fen.ole and her two kids 
and burned that house to the ground the second day that they were 
there. And then I left there, and went to North Carolina, where 
there was a black prison guard who wanted to take a sergeant's 
exam, and a white prison guard didn^t want him to do it and 
threatened him from taking the sergeant's exam at gunpoint. 
Th<^ people were successfully prosecuted, as welL 

And I went to North Carolina, and stayed in North Carolina over 
the course of 2 years, and in North Carolina, prosecuted members 
of the Carolina Knights, of the Ku KIux Klan. And when we were 
through, thc^e individuals that had attemjpted to obtain stolen mili- 
tary weapons, seven of them were successfully prosecuted. 

And so, in the course of 4 years, there were 17 folks that had 
committed racial crimes, and 12 of them had spent some period of 
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time in a Federal institution. And the reason that they were in 
that Federal institution, I know a little bit about it because I put 
them there. 

To sugg^t, in some kind of way, when I came to IXW, that the 
kind of commitment that had been expressed at DOJ was not ex- 
pr^S(wi here, at the Department of Education, offends me, because 
the principle is the same. It is that it is fundamentally incorrect, 
improper, to have race, outside of the confmes that the law has 
provided, to be the determining factor in whether people benefit, or 
not, in this society. 

That is the same principle that I used in the performance of my 
responsibilities at DOJ. It is the same principle that guides my be- 
havior at the Department of Education. And, in this matter, that is 
the principle that guided the issuance of the letter on December 4. 

And so to surest that someone else runs that office— well, let s 
just break it down, let s just surest that the white boy runs the 
office and the brother jmt site there and lets him run it— is offen- 
sive to me, I think it is racist, at test. 

Mr. Thomas. I have no further questions, thank you. 

Mr. Weiss. Mr. Payne, 

Mr. Payne. Thank you very much, I was just looking over some 
material, a little background on the fact that there has been a de- 
cline in the question of higher education of minorities. It says that 
the crisis in minority education continues, although the high school 
graduation rates of blacks, 76,1, now approaches that of whites, 
82.1, disparage persists in every objective measure of African 
American collie participation. 

While 38.8 percent of whites, 18 to 24 year old are high school 
graduates who were enrolled in college, only 30.8 percent of the Af- 
rican American group were. While 55.8 percent of white college 
students received a baccalaureate degree after oVa years, only 30.3 
percent of black students did. 

The proportion of bachelor s degrees received by blacks fell from 
6.4, in 1976, to 5.7, in 1989. Master s degrees, from 6.8 to 4.6, am^ 
doctoral degrees, from 3.3 to 2,4. The absolute numbers fell as well 
The percentage of professional degrees received by African Ameri- 
cans were virtually unchanged in the period, 4.3 to 4.4. 

Then it goes on to say financial aid is a key element in black en- 
rollment and graduation at institutions Fully 82 percent of black 
undergraduate students in private colleges receiv^ some financial 
assistance, grants, loans, work studies, as do 72 percent of Hispanic 
undergraduates and 59 percent of Asians. 

It goes on to talk about the dramatic rise in college tuition at pri- 
vate and public institutions, and the decline in the dollar value of 
Federal assistance, financial assistance, especially grant assistance. 
Scholarships are critical to the increase in participation rates of 
minority students who, because of persistent s^egation and dis- 
crimination, disproportionately comprise those in low- and poor- 
income families. 

The only reason I read that is because Tm trying to figure this 
out, too. I listen to the fact that you say you were not surpri^, 
but more offended, because you did some very good work with DOJ 
and Texas. Then you went on to Alabama, you said, then on to Ari- 
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zona, went to Idaho on to Kentucky, and then on to North Caroli- 
na, and did a great job. 

You know, I am as offended, I guess, as you are. Not because it's 
inferred that white boy runs the place, but I checked with the Na- 
tional Organization of Black Law Enforcement officials and— I was 
curious about your background, even before you read all of this— 
and the black law enforcement officials commended your former 
record. 

That's why I'm totally surprised at almost the pride, it seems, 
that you take; almost the glee of this announcement. And believe it 
or not, the day that it was done, the next day, a tremendous 
number of calls went throughout the United States of America, be- 
cause people were totally, I m talking about black law enforcement 
people from the South, were shocked at this undertaking. 

And that's why I said, yesterday, I knew it had to be someone 
else that wrote it, because I looked at your record. I am confu^ 
because there are less and less dollars from the Federal Govern- 
ment. And I think everyone believes we should encourage educa- 
tion. As I indicated yesterday— Mrs. Bush sits on the board at Mor- 
ehouse College, and that's how Dr. Sullivan was discovered with 
his tremendous abilities, and asked to leave that prestigious insti- 
tution to become the head of HHS. 

I know of no one, white, black, conservative, liberal, who says 
that we need to really scrutinize this question of attempting to 
have a better reflection of American society in higher education. So 
I just don't understand this December 4 investigation. Why is so 
much energy and effort going i-ito this narrow interpretation of the 
law? 

The way vou talk about correcting past discrimination, it's like a 
magic wand. Evidently, it's some wand that you put down and say 
that past discriminations have all been corrected because someone 
adjusts something, and I still don't know what it is. 

You mentioned the Louisville institution, yesterday, as one of 
those that the Fiesta Bowl might have sent some dollars to assist 
minority students— Louisville, KY. There was a question whether 
discrimination had been totally eliminated, and, therefore, it would 
not be necessary to have any kind of correction through the affirm- 
ative action as a remedy of past discrimination. 

I think you are more offended than surprised, I'm both, because I 
don t know what the intent is, I don't know what the thrust is, and 
as, I guess, as a brother to brother, since you inferrwi that there is 
some kind of racial thing— and I was the one that said it. So I'm 
just amazed. 

I'm a former educator, and I think that the only way that we're 
going to get out of the dilemma that African Americans find them- 
selves m is to have Headstart programs, where we can give people 
an opportunity to start on the same level, and to encourage them 
to stay in school, encourage them to go on to college. 

I don't understand what is the thrust of the so<;alled civil rights 
arm of the Department of Education in seemingly thwarting, slow- 
ing down, and confusing something that is as American as apple 
pie. Maybe because I'm not a lawyer, and you are. 

So perhaps vou need to explain to me why this is so critical, and 
all of these other people that are going to be hurt because a Fiesta 
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Bowl wants to f,jvf some money to some black students who would, 
otherwise, not go to school; how this is violating the civil rights of 
some people out there? . 

Mr. Williams. Mr. Payne, if I could, I think, as we discussed yes- 
terday, I share— and I will not attempt to speak for Dick, but I 
woulo imagine he does as well— 1 think we ail would share the con- 
cern about the low number of all minority students, as well as 
Americans, that appear to be entering higher education at what- 
ever level, whether it's undergraduate, graduat«, or professional 
school, and share the desire that we increase the numl^r of people 
who have an opportunity to participate in higher education. 

And it's because of that, that it becomes very important that we 
insure that each person has an opportunity to go to college and 
have the financial resource to do so. You've mentioned a numter 
of things, but you've also mentioned, in the course of your state- 
ment and question, as to all of the resources. 

We would disagree that there are an enormous amount of re- 
sources that are going into this issue. This is one issue on policy 
agenda; it is one issue, in terms of National Enforcement Strategy. 
It has received more attention than most things that we are doing, 
but it is. indeed, not the biggest thing that we're sf^nding our time 
with and our resources wdth. 

But, I think, when we say, "Why?"— we have received more com- 
plaints in the last year, on this issue, than we have in the last 10. 
And so the reason for the December 4 letter was particularly as it 
relates to Louisville, but it was also because of a concern that 
maybe something is going on out there in the community that may 
deprive a number of students of the opportunity for financial as- 
sistance. 

We have, as I outlined yesterday, and I will not attempt to do so 
again today, a number of instances, as I said, of complaints that 
individuals feel as if they have been deprived the opportunity for 
financial assistance that they would need in order to matriculate to 
a college campus, because of their race. And that is something that 
is extremely important for us, in a civil rights capacity, to be con- 
cerned about. 

I can recall, from my own reading, Langston Hughes once told us 
that, "There's a dream with its back against the wall, and denied 
to one, denies it to us all." And if that Asian student or that Arab 
American student or that Hispanic student or that black student 
or even that white student is denied an opportunity to matriculate 
to a college because of the denial of financial assistance, that is 
something that, as civil rights enforcement officials, that we are 
charged by this Congress and charged by the law to be concerned 

about. ^ , ... 

Mr. Payne. OK. On that point of the Fiesta Bowl money, which 
didn't occur before, and regardless of the reason for it being cre- 
ated at this time, up until 1990, there were zero dollars out of Ari- 
zona's Fiesta Bowl for minority students. 

Mr. Williams. Correct. 

Mr. Payne. December 1990, or whenever the bowl committee 
gets together, they say, "We have a new idea. We're going to not 
only send all this money to the schools for whatever, but we re 
going to put aside a couple of hundred thousand dollars just for 
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some poor, black kids who can't go to school. We know there's been 
cutbacks in the last education budget/' 

As you know. State incentive grants were reduced; State loans 
were reduced throughout the Nation, because the President sent up 
a budget that had less for scholarship aid than the previous year. 
So a group of people on a committee decide, *'We're going to fet 
some dollars, here, to help some student that may, then, be able to 
go to college, rather than to the army; or go to coll^ rather than 
to work for a $3.50 minimum wage job." 

And you interpret it as, therefore, because there was zero dollars 
before, and they create $50,000 or $100,000 or $200,000 that was 
never there before, to go to a minority student, that's discriminat- 
ing against, this Asian, or this 

Mr. WiLUAMS. No. I went through it yesterday and 

Mr Payne. Well, that's the way I understand it and that's why I 
stopf^ you right at that point. I don't tend to interrupt people. 
But I just wanted to see how the Fiesta Bowl violated someone's 
rights. I wonder how did this new money discriminate against 
someone else, because it seems to be the genesis of your project— 
and that's what I don't understand. 

Mr. Williams. As we discussed yesterday, the reason for it is 
Louisville, it s not the Fiesta BowL The letter went to the Fiesta 
Bowl. They are not institutions of higher edi^cation and would not 
be presumed to know anything about title VI but the participating 
universities, University of Louisville and University of Alabama, 
are, indeed, recipients of Federal education funds, and therefore, 
have to comply with title VL 

Their use of the money, by the University of Louisville, does, 
indeed, raise title VI questions. And, as I mentioned yesterday, the 
University of 

Mr Payne. And as for the use of that private money to help 
some student that couldn't get in there 

Mr. Williams. The legal interpretation of the Office, at that 
time, and as we had used in other instances, was that a universi- 
ty's use of privately designated funds did, in fact, raise a title VI 
cmestic*.. As a matter of fact, there have been a number of people 
that have suggested to us, after December 18, when we said you 
can use that privately designated funds, that that would be a viola- 
tion of Civil Rights Restoration Act, 

And so, yes, our interpretation on December 4 was that if a uni- 
versity used private funds, new money, that the way that they used 
it raised title VI concerns. 

Mr Payne. And you feel that that s reaPv the intent of the law? 

Mr. Williams, That s the way that I read and interpreted it on 
December 4, yes. 

Mr. Paynk, I could stay all afternoon, but I better yield back to 
the chairman. 

Mr Weiss. We'll be calling on the other members when we 
return, There*s a vote on the floor, and we should be back in a 
matter of 10 minutes, or so. The subcommittee stands in recess. 

[Recess taken.) 

Mr Weiss. The subcommittee is back in session. On May 22, 
1990, William Smith, who was acting Director of CK^R at the time, 
prepared a draft memorandum to OCR senior staff on race-specific 
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scholarships. The memorandum stat^ that it will supersede all 
previous OCR policy. Do you know what prompted that memoran- 

Mr. KOMKR. I don't believe William Smith had anything to do 
with that memo. I think that's one of the drafts of the policy docu- 
ment that was being prepared. Everything that s significMit hke 
that is prepared for the Assistant Secretary s signature. In that 
case it was the Acting Assistant Secretary, WiUmm Smith. 

I believe, it was certainly my practice at EEOC. when I was legal 
counsel and our office was responsible for, among other things, de- 
veloping poUcy documents, we always started out a new policy doc- 
ument that we intended to be broad based, that it superseded any 
existing policy, to make sure if there was policy out there, or some- 
body thought there was policy out there, that was contrary to the 
new document, that we would supersede it. 

In this particular case, I don't think that there s any document 
that one could point to and say, "This is OCRs policy on race-spe- 
cific scholarship." I think that that line is, essentially, surplp to 
the extent that anyone might take one of those earlier lAJt s, or 
documents, and think that this is a policy document; you certainly 

*^^Mr. Weiss. What was your role in the drafting of the Smith 

memorandum? . , ^ . 

Mr. KoMER. None, as far as I know. This document was in proc- 
ess, as I explained earlier, months before I arrived. And it was not 
initiated at my request, nor did I pass that document on to Acting 
Assistant Secretary Smith or to Michael Williams, subsequent to 
his arrival, in July. . . 

Mr. Weiss. Would you say that there was a direct line between 
the work that the policy development group was doing, even Deiore 
vour arrival, through the draft memorandum from Mr. bmith to 
the December 4 statement, letter, whatever, from Mr. Wilhams.'' 

Mr KoMER. 1 don't understand what you mean, a direct line. 

Mr. Weiss. You've said that long before you got to the agency, in 
April 1990. there was this group in OCR that was working on 
policy development regarding minority scholarships. 1 hen, on May 
22, Mr. Smith, the Acting Assistant Secretary for Civil Rights, 
issues a detailed memorandum on recipient provision of race or 
gender-specific financial aid. And then, along comes Mr. W»f»anis 
in July 1990, and come December, he issues the statement m ue- 

*^And^the question is: Is there a continuity there.' Mr. Williams, do 
you just make your decision off the top of your head, or do you, m 
fact, look at the statement from William Smith, the draft memo, do 
you look at the work that that policy development group was 

Mr." WiixiAMS. Mr. Chairman, I look at a full range of documents 
and materials that are prepared to assist the Assistant Secretary to 
know what may be the parameters of the law. Of course one of the 
things that I looked at were the cases that relate to this matter, 
the policy documents that relate to this matter. , 

But I think it's important for us to remember that after the May 
22 1990, policy document, there were two other drafts, one on June 
18* 19.90, and one on July 2H, 1990. that the committee has been 
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provided* And no policy document has been released tu the public, 
or to our staff, as of this date. 

Mr. Weiss. Except as of December 4. In fact, there was a policy 
statement issued, or communicated, to the promoters of the Fiesta 
BowL 

Mr- WiLUAMS. We can recast that ground again. As I said, that 
was a letter that contained within it my interpretation of the law, 
as it relates to this subject. It was not the initiation or the an- 
nouncement of ix>licy. 

Mr. Weiss. Thank you. Let me now call on Mr. Hobson. 

Mr. HoBSON. Thank you, Mr. Chairman. I just have a couple of 
questions. Mr. Komer, on the one memo that you wrote, it looked 
to me, maybe contrary to the way it looked to some other people, 
what looked like a typical bureaucrat response. That you saw the 
thing, down there, and you said, ''Boy, the quickest way to get rid 
of this and to let it die is to get it out of here, and write this memo, 
and it will go away," the one where you said, "you might want to 
look at this. That s what those look like, to me, when I see them. 

Mr. KoMER. It was not an effort to just let it die, on my part. 
Although, I have to admit, when I issued that memo— I got it on 
April 27, I started on April 9—1 viewed it as fairly routine, in the 
sense that it said **consider" this issue for a compliance review. 

We've done other sorts of things like that. I mean, we did one 
involving Selma, AL, in August, about ability grouping, which is 
another issue that's on our National Enforcement Strategy and 
was on our policy agenda. I think it was a fairly routine thing to 
send it down. 

And I had no expectation, as I said before, since they were under 
a travel freeze, which I fully expts^ted to run through the end of 
that fiscal year, until September JJO, I didn't think anybody was 
going to be doing any compliance reviews, when I was writing that 
memo in April, until the next year, at the best. 

Mr. Hobson. Do you want to make any comment about the Fed- 
eral Register, I'm not quite sure 

Mr. KoMER, We took advantage of the break to look at the Ad- 
ministrative Procedures Act, because I was curious as to why your 
reading of the act and my understanding of the act seemed to be so 
divergent. 

And I believe, the problem is that, yes, the definition of *Jrule" 
includes things like interpretations, but that definition is in 5 USC 
section 55L In USC section it states which rules must be pub- 
lished in the Federal Register. It says, ^'except where required by 
statute,*' and our statute, title VI, does not require publication of 
anything other than regulations. 

It states thai, **Except when notice or hearing is required by stat- 
ute, this subsection does not apply to interpretative rules, general 
statements of policy, or rules of agency organization procedure or 
practice." In other words, yes, what we' issued could be considered a 
rule, but, no, I don't think it s subject to publication in the Federal 
Register. 

Mr. Weiss. Do you think that the statement that we referred to 
earlier, that '*the Office for Civil Rights will, hereafter, publish ail 
m^or policy determinations,'* that that doesn't apply any longer 
because that was an HEW— when the Department of Education 
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was located— You don't think that that requires a direct rescission, 
if it's not to be applicable any longer? 

Mr. KoMER. No, I don't think so. After the Department of Educa- 
tion was established, we reissued all of our rules and regulations. 
Mr. Weiss. Say that again. ^ ^ . ,oo« 

Mr. KoMER. After the Department was established m 1980, we 
went through a process of reissuing all of our rules and relations 
in our own title of the Code of Federal Regulations, and I don t be- 
lieve we've reissued that notice. It is possible that I'm wrong, but if 
so, we have certainly honored that policy in the breach. And, in 

fact, I am sure r • . i. • j 

Mr. Weiss. My understanding is that, in fact, it has to be rescind- 
ed. 

Mr. KoMER. I think it dies a natural death when the Office of 
Education is split oiT from the Department. 

Mr. Weiss. Clear disagreement, a misunderstanding of one of us. 
as to what the law is. , , j 

Mr. HoBSON. Maybe that's something that ought to be cleared 
up. But, I would just like to say one other thing. Yesterday, some- 
how I was characterized as castigating Mr. Williams, and 1 didn t 
mean to do that. What I meant to point out was that I thought 
that there was, at least, a lack of sensitivity or thought, of stepping 
back from what you were doing and looking at the overall effect 
that some people may construe, as to what you were doing, in the 
wrong light. , , , 

1 think I iterated that I happen to believe that there needs to be 
some help for people who find themselves in circumstances, such as 
the people that I try to work with at the university that I'm on the 
board of And if anything comes out of this, the positive along that 
line is that we all have to look at things, sometimes we get in- 
volved—and I know you have a strong background, and I knew 
that before— but sometimes 1 think we have to look beyond the im- 
mediacy of what we're doing. 

And I wanted to give you a chance to comment on that. I know 
we've got another vote apparently, which they told me we weren t 
going to have for a while. But it you want to make any comment 
about that, Mr. Williams. 

Mr. Williams. Congressman, first of all, thank you for the oppor- 
tunity of addressing it, but in addition to that. I share, as 1 men- 
tioned to you yesterday, the need for us to be sensitive as we ap- 
proach the area of applying the law. 

One of the reasons, quite frankly, while 1 think the Department 
and OCR and myself are excited about how the Secretary's han- 
dling this issue, is because in the course of the process of develop- 
ing what will the policy, as it relates to it. , . , . . 

I think I feel quite comfortable that that is indeed the leadership 
that we'll receive from the Secretary; that he is, indeed, very con- 
cerned about No. 1, that we provide opportunities for all students, 
and No. 2, that we do it in a way that involves a wide number of 
people in the process; and that, finally, that we send a message to 
students and their parents that is the kind of message that says 
that we want a wide variety of people included in the opportunities 
of advancement for society. And so that is a position that I share, 
and I think that the balance of OCR shares as well. 
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To the extent that our actions, or my actions* on December 4 con- 
flict with that, we can say, quite frankly, that it was not our inten- 
tion, but, as they say, **0f all great plans of mice and men, some- 
times, indeed, they do go astray," and that may be one that did. 
And I appreciate the opportunity to address that, for myself and 
for the balance of OCR. 

Mr. HOB£K>N. Thank you, Mr. Chairman. 

Mr. Weiss. Thank you, Mr. Hobson. We have just a little bit 
more to go, but we do have to take a break for a vote, at this point, 
we'll come back in about 10 minutes. 

[Recess taken.] 

Mr. Weiss. The subcommittee is now back in session. I think that 
that was the last vote for the day, hoi^fully. And I have just a few 
more questions. 

Mr. iComer, did you inform Mr. Williams, at any time, that you 
thought the Fiesta Bowl case was l^ing mishandled, that it should 
be done in another way? 

Mr. KoMER. It wasn t a case, but, yes, in the memo that I trans- 
mitted. When I transmitted, to him, a draft letter to the Fiesta 
Bowl, I indicated that he might want to call the Fi^ta Bowl, as 
oppraed to send the letter. I also told him that I thought we should 
avoid intervening with respect to the Fiesta Bowl. 

I told him that I thought the l^al petition stated in the letter 
was appropriate, but that I thought we were going to get a signifi- 
cant amount of public interest in what we would have to say, and 
that I didn't think we were really ready to deal with that. 

I also advised against, if we wanted to send a letter including a 
press release, pubjicizing the letter. I even told him that I thought 
if we did it that way, we would be in hearings in January. Fm 
afraid I underestimated Chairman Hawkins. I hadn't realized he 
was retiring on January 2, and so he set a hearing for December. 
But that was what I advised the Assistant Secretary. 

Mr. Weiss. Did you inform Mr. Williams, at the time, that ad- 
vanced notice should be given to the colleges affected, that perhaps 
more public notice should have been involved. 

Mr. KoMER. No. 1 did allude to the fact that we were developing 
a policy and that I felt we should do it as a policy, as opposed to 
sort of start going out and talking to the Fiesta Bowl. However, Tm 
much more cautious than the /&sistant Secretary, in some ways. 
And he comes from a part of the Civil Rights Division at Justice, 
which does, in fact, undertake investigations and such, on the basis 
of things like this, as matter of couree, without having a complaint. 
It's just a temperament difference between us, I suppose. 

Mr. Wei^. It's the difference between trial lawyere and corpo- 
rate lawyers, I guess. 

Mr. KoMER. I guess you could say that. Vm certainly not a litiga- 
tor, as you can see. 

Mr. Weiss. Did you inform him in writing? 

Mr. KoMKR. I sent him, attached to the written memo that you 
have, a handwritten, little white sheet of paper with what I had to 
say on it. And as is his normal course of business, he threw it 
away. I do this a couple of times a day, and he throws them away a 
couple times a day. And sometimes he follows them, and sometimes 
he doesn't. 
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Mr- Weiss. Well, that gives me a good response to my nejct ques- 
tion, which is why the subcommittee didn't receive it. In fact, isn't 
it true that the first public announcement that minority scholar- 
ships were ill^al came in the Fi^ta Bowl case? 

Mr. KoMKR. Well, the first public announcement in 1990~a8 I 
think is apparent, I happen to believe that the relations can be 
read in such a way that they make many illeg^. I think the voc-ed 
guidelines make many sorts of them illegal. Both of thrae are 
public documents. 

I think the implication of our policy interpretation on Bakke— if 
I were a university attorney, and I read the policy interpretation 
on Bakke, I would not advise my client, the university, to set up 
race-restrictive scholarships in situations where I was not prepared 
to acknowledge discrimination by my own university, but Ym a 
cautious sort of guy. 

Mr Wkiss. Mr. Komer, since you alluded to the Bakke interpret 
tation, and you couldn't find it when we were qu^ioning, have 
you located it yet? 

Mr. Komer. Actually, when I had said that, I was looking for the 
voc-ed guideline which were published after Bakke, and that pro- 
vision I have found, I believe you had found it yourself 

But it reads, under student financial assistance— and these 
guidelines do apply to vcxrational education prc^rams in higher 
education institutions— it says, "Recipients may not award finan- 
cial assistance in the form of loans, grants, scholarahi|», special 
funds, sul^idies, compensation for work, or prizes to vocational 
education students on the basis of race, color, national origin, sex, 
or handicap, except to overcome the effects of past discrimination/* 

Mr. We£^. AffiEun, that's according to vocational education, 

Mr Komer. These are the voc-ed guidelines, which were pub- 
lished in the Federal Register on March 29, 1979. 

Mr. Weiss. 1979. 

Mr. Komer. 1979, the year after Bakke. And they form, I believe, 
appendix B, to the title VI regulations. And so they are published 
in the Code of Federal Regulations and readily available to anyone 
who cares to find out 

Mr. Weiss. Now, how do you square that with Federal Register, 
October 10, 1979, which is the policy interpretation from the Office 
for Civil Rights. And this is on the Bakke case; it's a summary of 
policy interpretation. 

Tm going to quote part of it: 

The Department has reviewed the Supreme Court's decision in Bakke and has de- 
termined that voluntary afTirmative action may include, but is not limited to. the 
followii^: consideration of race, color, or national origin among the factors evaluat- 
ed in selecting students; increased recruitment in the minority institutions and com- 
munities; use of alternative admusions criteria when traditional criteria are found 
to be madequately predictive of minority students* success; provision of preadmis- 
sion compensatory and tutorial pn^ms; and the establishment and pursuit of nu- 
merical goals to achieve the racial and ethnic comp«»ition of the student body the 
institution seeks. 

Mr. Komer, How dc ! square that? Well, 1 guess I read the other 
part, too, that talki* about things like "offering special service, in- 
cluding summer Institutes andf special tutoring services to assist 
educationally and socially disadvantaged students in meeting ad- 
missions requirements." 



ERIC 



98 

And then it says, "Students may not be excluded from these pro- 
grams on the basis of race, but race may be considered as a factor 
in selecting participants." «- . ^. »^ j 

Mr Weiss. And it says, "voluntary affirmative actions, and 
that's the part that I read. In any event, I think that, quite cl^rly, 
without wanting to preclude whatever the Secretary may decide to 
da—his indication is that he is going to determine what the poUcy 
ought to be. In the mean time, everything is on hold. Quite clearly, 
he thinks that the announcements, in December, indicated a policy 

change. , t. • ■ 

You would agree, Mr. Komer, would you not. that the universi- 
ties and colleges, the institutions of higher learning, having had 
nothing really public, by way of pronouncement, other than since 
the Bakke interpretation that I just read from, would have had 
reason to be surprised and shocked at the December announce- 

Mr. Komer. I think that they certainly were shocked, to the 
extent that they simply had been going along a path that 1 think 
was— I think the data that you've been given showed a increasing 
use of these sorts of devices, without any interruption by the OfTice 

for Civil Rights. , . , u 

I think that that is, unfortunately, what has gotten us where we 
are today, which is this Office for Civil Rights failed in its duty to 
issue a policy on this topic long ago. And as a result, there have 
been varying interpretations before Bakke, before the regs were 
amended, to add voluntary affirmative action to them. 

You know that provision was not there from 1965, when the regs 
were written, until it was added in 1973. I think many of the col- 
lege presidents who have discussed what we said in December, with 
amazement, have also indicated that it was only recently that they 
started to think these things were legal. And they've only started 
to do them fairly recently, , ,. , 

I think that's because of a failure of OCR to have issued policy. 1, 
personally, am a big believer in issuing policy that is, through the 
National Enforcement Strategy that Mr. Williams issued in Decem- 
ber, and was totally overtaken by this Fiesta Bowl fiasco. It s in- 
tended to address a lot of issues that have been left unaddressed 
for years, and that have allowed noncompliance, in a number of 
areas, like ability grouping, services for limited English-speaking 
students, a lot of areas like that, to go unremedied. 

I, personally, believe that, to the extent a Federal enforcement 
agency, such as OCR, clearly annunciates what it thinks the law 
requires a very large proportion of recipients of Federal funds from 
our Department will voluntarily comply with the law. We will not 
have to utilize administrative enforcement, or referral to the De- 
partment of Justice. I am a believer, here and in my previous in- 
carnations at EEOC, in issuing policy, developing policy. 

Mr. Weiss. Getting public comment on policy changes? 

Mr. Komer. Where feasible and where necessary. I think that 
one thing you should know is that in the confirmation process. Mr. 
Williams committed to consulting with civil rights grouj^ and 
other interested parties affected by what the Department does, I 
have sat in on some of those me^i^^ But he has met with many 
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civil rights grouf^ and a number of other groups to try and discus® 
their concerns and what they would like to see OCR do. 

This is not conspiracy, it's not conspiratorial; people know about 
it. People know that he s met with people from the Heritage Foun- 
dation. They may not be aware that he*s met with people from the 
NAACP Legal Defense Fund repeatedly. But these meetings go on, 
and OCR is far more open to the public groups affected by our ac- 
tivities than has been true for a decade. 

I hate to see the fact that we got into the Fiesta Bowl thing over- 
shadow the greater openness at (Xtl these days, the greater will- 
ingness to confront difficult issu^. These are not simple issues, and 
they're not i^ues where we don't have resistance from within the 
Department as to what the law is. I believe this sincerely, and I 
know that the Assistant Secretary does. 

Mr. Weiss. Well, I thank you, Mr. Komer. The provisions of law 
that we've been operating under— civil rights' thrust has been to 
try to encourage voluntary affirmative action programs, and in 
some cases, to mandate affirmative action programs. And I just 
find it mightily strange that at a time when we're all concerned 
about how much slippage there is in the minority communities as 
far as levels of higher education are concerned, that a major thrust 
of the Office for Civil Rights is to, in fact, make it more difficult for 
voluntary affirmative action programs to occur. 

And I must say, Mr. Williams, that your having annunciated 
your concern that, in essence, there are people who are affected ad* 
versely, of the nonminority groups, when, in fact, minority groups 
are given a benefit, I think is probably in conflict with the petition 
of the Secretary. That's something that I think you all are going to 
have to work out. 

And finally, I should say that I think that your record as a civil 
rights prosecutor is admirable, and I have nothing but the highest 
regard for it. But it seems to me that having demonstrated excel- 
lence in one area of civil rights doesn't necessarily mean that, 
philOTophically, you are on the right side, and that you really are 
moving in the right direction in the area that you're now engaged. 

Again* I appreciate your participation and your's, Mr. Komer, 
There may be other members who have questions, and they may 
submit questions, in writing, to you. Whatever documents we ve re- 
ferred to will be entered into the record, without objection. 

And the subcommittee now stands adjourned, subject to the call 
of the Chair. 

[Whereuix)n. at 5:20 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.) 
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Statements Submitted for the Hearing Record 



owe K^^iMo moNv coiifiJiiii 

ConfiTtss or the Bnited States 

CQMMimf OH COVIRMMEfO Of EMTtONS 



rouffiC "rWMM «iM«oT« 



OPEHIHO ffTATBHEirr OF COliaJtBSSNMI CmSQ TBOKJW 
miXZVa RSFPSIilCIUi member, SOBOOXMITXtl CM U0NMI RE80VBCES ftntf 
ZMTSROOVBRliMStfTJa UBIATIOHS 
Har«6 20^ X99X 



MR. CHAXRHMir X VMPT TO TRJUIX TOD FOR ROLOim THX0 BBAKXIlO TODAY. 
THERR ARE FB« SSdORR SJf TBXS COmTRY %B XRFQRTJOrr RS ODRRRMTEBXIKJ 
Q0R&ITY SD?CRT:C0I«L OFPORTURlTIRR FOR RNRRICRNR, TBI RVRRXIIO 

TBX9 RORRXmi, eON3XNED VXTfl THE RKtft>imCEKStfT FROM TBS CEFRKTKEVT 
OF EDOCRTZONf HILL OXVS OS R GOOD 0PP0RTE7SXTY TO LOOR XKTO TBXS 
NATTER. 

CXVXL RIGHTS 19 RS CONFLXCRTBD RR ZGBDR R9 «R VXtL FRCB 

DUKXNG TBXS COMORESB* XT HAS BEEH PLACED AT THE TOP OF HAMY 
AGENDAS, ALBEIT FOR DXFFERlRa REASONS. BUT AM XNPORTAMT POXNT 
NEEDS TO SB MAPS Ct£AR...m>TR PRESIDENT BU6B AND C0RQRB8S ARE 
COMMITTED TO EQUAL OFFORTPNXTIBS IM EMFLOYMEKT, EDPCATIOM AND 
ROVSXIiO* DIFFERENCES ON BOV TO ACUXBVE TBESK GOALS CAN NOT^ AND 
8B0ULD MOT, BE CONSTRUED AS DISAQREEMENT OVER TBB GOALS 
THEMSELVES* 

TBB DECISION BY NR. WILLIAMS IN TBE OFFICE OF CIVIL RIGHTS, 
AND TUB SUBSEQUENT STATEMENTS TWO NEERS LATER, DID CREATE SOME 
CONFUSION. 2 AM PLEASED THA^ MR. RILLIANS IS HERB TO DISCUSS HIS 
DECISION. 

2 AM ALSO PLEASED MXTB EDUCATION BECRBTARY ALBiANDER'B 
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DBCIBXOH TO BEWHB WTTIVl lU THI8 IBBOM TO EMStJRB TlUT TH« WEW 
or l^tt MIEUXCMIS,..REa3iRDU:SB or COLOR, 8BX OR KATIOKRL ORXOXH-,, 
)M NET MfD THllR RIOBTa FROTBCTBD, KX8 8TRTEJIE1IT THX0 HOBUXIfO 
DSTJ^ILIMO THB PROCESS THf KOCCATIOH VZVmnBHT INTENDS TO rOLtON 
XV RSVXBUXSO THXfl XftSOV APPEARS tO PROITIDI R ©OLID tOUKORTXON 
UPON IHXCB TO nvlhD % CONBENSOS ON TNXfl IBBOl. XT mthh PROVI08 R 
MDCa HBEDBD OVBRVXRW OF THi CORRIWT PWJORRIIfl. WiCOTORBl TBR 
PRRTICXPRTION OF OUTSXWI ORO0P5 RHD COOTRBBS XW DBCIDINO HOW TO 
XNPROVl OTO BPFORTfi, RMO PROVIDE PROTBCTXON TO BOTH iNSTlTOrXOflS 
RMD RICXPIENTfl HBO RRB RX4WRDY BBNBFXTTINa FRON CtJRHBNT PROORRNB, 

THB BBCRfTRBT HRB R WLt-PBSBRVEO RBPOTRTXOB M BBINO R 
UtADBR SN THI FX8L0 OF BDDCRTXON, BOTH FBO« BIS DRtS R8 OOVRRWOR 
OF TRBNEBBBB RRD NORB RECINTLT M PBMSXDENT OF THRT BTRW8 
LRRGBBT imXVBRBITT 8tBTBN» BB BRXH08 «T» SXM R FRBSB 
FERBPBCTIVB TO R DIFFlCOtT JTCB ROT) R DXFFXCCLT X8S0B, 
X AN CONFIDENT THAT 8X8 FORTHRIGHT KANNBR BXLX, PRODUCE RESVtTB 
RLl, OF OS CAN AGREE UPON, AtTKOOGH BE WAS JUST SHORN IN ON 
NONDAT, BE HAS EXPRESSED A BOPB OF CONPLBTXNO THIS PROJECT BITHXK 
SIR N0NTB8. BE SBO0U> OIVB BIN TIKE TO CONPtBTB HIS TASK. I 
KNOB CONGBESB AND T8XS COHKITTEB ARB BXX.tXNO TO COOPERATE IN 
TBESB EFFORTS, AKD LOOK F0B»ARO TO A REPORT ON BIS FINDINGS IB 
THE NONTHS AHEAD. 

ONCE AOAIH, NR. CttAXRKAN/ THANK TfOO FOR BONDING THIB 
HEARING. I WOK FORBARD TO HEARING THE TESTXNONt FRON EACH 
PANEt, AND AN PARTICDXARLt INTERESTED IN HEARING THEIR COKMENTS 
ON THB ADNXNISTRATXON'S REtEASED TBIS NORNXNG. 
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Congress of tfjr Slnitrd ^tam 
Doufif of l&rprfsfnidltiirs 



STATEMENT BY REPRESEHTATIVE PATSY T, MINK 

HUMAN RESOUKCES AND 
INTERGOVERNMENTAL REtATlONS SUBCOMMITTEE 
COMMITTEE ON GOVERNMENT OPERATIONS 
HEARING ON RACE-SPECIFIC SCHOLARSHIPS POLICY 
MARCH 21i 1991 



Mr. Chairman I ais pleased that you have called this hearing 
on tho important Issue of the Department of Education's policy 
on Binority scholarships. I apologize for not being able to be 
here yesterday, howevrr, a markup in the Education and Laoor 
Comnittoe kept ste away. 

Mr. Chainaan, this is a very important issue to me and the 
people of By district. With many of the students in Hawaii 
eligible for minority-based financial aid, any new standards or 
regulation restricting the use of minority scholarships would 
severely affect tho students in my district. 

However, thin is not an issue that concerns me only because 
of the effect it would have on Hawaii. It is the fundamental 
principle that a college education should tw? available to every 
student in our country, no matter what their race, national 
origin or gender. There is no doubt that race^specif ic 
scholarships aro important in helping minority students overcome 
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»ttny cultural and ©conomic barriers to getting a college 
education. Hany times these scholarships are the only means 
that allow minority students to attend college. It perplexes ae 
that the Departisent of Education would »aKe such a drastic 
changa in policy that will effect thousands of students across 
the nation* without consideration of the devastating 
consequences it will have on these students. 

I think we all agree that the way this sensitive issue was 
handled hy the Dopartaent has created irreparable damage, in the 
civil rights coswaunity^ on college campuses and in the Binds of 
students across our nation. 

I looK forward to hearing the testimony today and hope that 
it will help our efforts to understand the reasoning behind this 
sudden change in Department of Education policy and the process 
used to sake this change. 
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OPENING STATEHENT 
CONGRESSMAN DONALD H. PAYNE 
TENTH DISTRICT, NEW JERSEY 

RACE-BASED SCHOLARSHIPS 

Mr. Chairman, I want to commend you for 
calling this hearing today on an issue of 
vital importance to minority students and 
educational institutions across america. 

Since the first press release questioning 

THE constitutionality OF MINORITY 
scholarships mas ISSUED LAST DECEMBER, 
UNIVERSITIES, COLLEGES, AND THOUSANDS OF 
STUDENTS HAVE HESITATED UNDER THE CLOUDED 
EDUCATIONAL POLICY. 
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At this hearing, I hope to determine the 

INTENT BEHIND THE DEPARTMENT OF 

Education's actions, because I think me 

NEED TO BE VERY CAREFUL IN THE KINDS OF 
messages we send OUR MINORITY STUDENTS WHO 

are considering attending college. 
At a time when African-Americans are 

RETURNING FROM THE PERSIAN GULF IN NUMBERS 
FAR BEYOND THEIR PROPORTIONATE 
REPRESENTATION IN SOCIETY, WE MUST ASK WHY 
THEY ARE OVERREPRESENTED IN THE 
BATTLEFIELD BUT UNDERREPRESENTED IN THE 
CLASSROOM. 
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As A MEMBER OF THE COMMXTTEE ON EDUCATION 

AND Labor, I am familiar with the problems 

UNIVERSITIES AND COLLEGES HAVE ATTRACTING 
AND RETAINING STUDENTS OF COLOR. ThIS, 

compounded with a history of 
discrimination, necessitates a clear and 
immediate response from the department of 
Education regarding race-based 
scholarships. 

i am troubled by the statistics which 
demonstrate that minority education is in 
a state of crisis. 
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The proportion of bachelor's degrees 

RECEIVED BY BLACKS FELL FROM 6.4% IN 1976 

TO 5.7% IN 1989. The numbers of blacks 

RECEIVING master's DEGREES AND DOCTORATES 
ALSO DECLINED SIGNIFICANTLY, ALTHOUGH THE 
GENERAL BlaCK POPULATION CONTINUED TO 
INCREASE. 

Therefore, Mr. Chairman, I hope our 

WITNESSES will BE ABLE TO CLARIFY THE 
problem AT HAND AND SUGGEST SOLUTIONS TO 
THIS NATIONAL CRISIS. I WELCOME OUR 
WITNESSES AND LOOK FORWARD TO HEARING 
THEIR TESTIMONY THIS MORNING. 
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STATEMENT OF 7BB S0N(»lA8tE ROSA L. DEUURO 
6UBC0MIIXTTEE OH BUieAM RESWRCSS AND 
XKTSMOVERNIIOITAL ROAf 20H8 
MARCH 20, 1991 

Mr* Cb«irmAn# I coasend you for holding this hearing on 
tht toptrtfstnt at Edacfttlon's policy rvgardinf minority 
•cDoXarahipi. 

Sinca thf Dapar taant of Education announcad thair nan 
policy ragarain9 raoa-apaeif ic acholarahi^r thara haa baan 
ttuch critleiM by aducatoraf atudanta, pro{aaaora# Membara of 
Congraaa tha list goaa on and on* 

Many of tha complainta ara concarnad that thia chanya 
will r«varaa mora than tvtnty yaara of 9ovarnin*nt policy to 
anhanca minority anrollmant in highar aduoationf 

I an difturbad that thia policy, whathar uaad now or four 
yaata down tha roadf will diacouraga sinority atudanta from 
avan thinking about a collaga aduoation* 

Savaral eollagaa and univaraitiaa in my atata of 
Connaetiout hava axpraaaad aisilar oonearna about tha 
Dapartisant of Education ehangaa to aviating policy. Thay 
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fMl that minority studttntft may qmt ihm wronf idM about what 
kind oe financial aid ia availabla to them. In thtir 
conCuaionr thay may avoid a hifhar tducatlon« 

Thia concarna ma graatly in light of tha fact that tha 
State of Connecticut 'a Board of GOvernora for Bighar Education 
juat announced that ninority atudent enrollment roae S percent 
to a record 19,^72 tiom the fall of 1989 to fall 1990. 

What jnaBaaga ia being aent to theee atudenta7 I only 
hope that the Department of Education vill rethink thia ieaue 
to vnaure that our country'a education policy movee ahead and 
no: two atepe behind* 
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